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Recent years have seen unprecedented progress
towards embedding the child’s right to protection
from sexual exploitation more deeply into the global
agenda, no more so than the global mandate to
eliminate the sexual exploitation of children (SEC)
enshrined in the Sustainable Development Goals
(SDGs) adopted by world leaders in 2015.

ECPAT Country Overviews on SEC provide an
effective tool for advocacy at all levels as well as for
monitoring, including on government commitments
made in the SDGs to end violence against children in
all its different forms by 2030.

ECPAT Country Overviews are first and foremost,

a desk review exercise that gather and present all
the existing publicly available information into a
comprehensive summary of all forms of SEC in a
country. They do not contain any new primary data.
They also provide an assessment of achievements
and challenges in implementing counteractions -
including the participation of children themselves

- to eliminate SEC.
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ECPAT Country Overviews also suggest concrete
priority actions urgently needed to proactively
advance the national fight against SEC and

enable the monitoring of the implementation of
international instruments on child rights related to
sexual exploitation that have been ratified by the
State. Furthermore, the ECPAT Country Overviews
provide well-organised information and research,
which can be used in preparing Alternative Reports
and Additional Submissions to the Committee on the
Rights of the Child and the Human Rights Council.

During the process, drafts are shared with ECPAT
members, relevant local organisations, and experts
working on the ground who review the content and
supplement the information with other local sources
and analysis. ECPAT International greatly relies on
the contributions of all those involved in producing
these reports and would like to express its profound
appreciation for their invaluable inputs.



COUNTRY OVERVIEW

India has a population of 1.380 billion people,
approximately 437 million of whom are under the
age of 18. In 2020, the World Bank estimated that
the gross domestic product per capita was 140,815
Indian Rupees (SUSD 1,900 as of November 2021)
slightly above average for South Asian countries.
However, while India has progressed economically,
poverty remains a widespread problem, with the
latest available estimates from 2015 indicating 176
million people continue to live in extreme poverty.

A complex hierarchical social system exists in India.
While discrimination based on caste was made
illegal over 70 years ago, discrimination persists.

A child from any caste can be vulnerable to sexual
exploitation, however, the associated stigma,
poverty and social exclusion that persist for some
castes can also exacerbate vulnerability. Girls from
lower castes are particularly vulnerable to sexual
violence and exploitation, which is also a symptom
of widespread gender discrimination in India.
Gender norms diminish girls, and they can face
limited freedoms regarding education, work and
marriage, which can result in sexual exploitation —
including through instances of child, early and forced
marriage. Similarly, gender norms can fuel stigma
and discourage disclosure of sexual exploitation by
girls as their victimisation may be read as further
devaluing of them (for example as virginity of girls is
prized). Gender norms may also contribute to stigma
and shame around sexual exploitation of boys in a
different way. Males are expected to be ‘strong’ and
to ‘take care of themselves’, which discourages help
seeking and perhaps even brings ridicule if a boy
discloses he has been victimised.

India has ratified most major international
conventions against child sexual exploitation and is
party to additional international legal frameworks.
While national level legislation has gradually
adapted to align with its international commitments,
limitations still exist. Many offences relating to
children are grouped with those relating to adults,
and gendered provisions still provide unequal
treatment of boys and girls. For example, child rape
under the Indian Penal Code only refers to girls,
leaving boys legally unprotected for this crime under
that law.

The country also lacks any specific national action
plans on child sexual exploitation, although some
forms of child sexual exploitation are addressed in
wider child protection government action plans,
such as the National Plan of Action for Children
2016, which covers trafficking, child early and forced
marriage and online child sexual exploitation. The
plan does note the growing issue of the sexual
exploitation of children in the context of travel and
tourism, however does not outline any actions to
tackle the issue.
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Living under the national poverty line
13.4%

83.6 subscriptions
per 100 inhabitants

CHILDREN’S RIGHTS UNDER THE LAW

T

Age of consent for sex 18 18
Minimum age for marriage 18 21
Legal working age 14 14

Compulsory age of schooling 6-14 6-14



https://www.unicef.org/sowc/
http://povertydata.worldbank.org/poverty/home
https://www.itu.int/en/ITU-D/Statistics/Pages/stat/default.aspx
https://www.itu.int/en/ITU-D/Statistics/Pages/stat/default.aspx

COUNTRY OVERVIEW

India is an Asian country bordering Afghanistan and
Pakistan to the north-west, China, Bhutan and Nepal
to the north and Myanmar and Bangladesh to the
east.! The country is a parliamentary democratic
republic? that spans a large geographical area and

is made up of 28 states and 8 union territories, with
the capital being New Delhi.? According to the latest
available statistics from UNICEF, the population of
India was 1.380 billion in 2020, with 31.7% of the
population being under 18 and 8.4% being under
5.4 Between 2013 and 2019, 3% of Indian boys and
1% of girls were not enrolled in primary education.®
Whilst this is below the global average (7% for boys,
9% for girls),® the numbers rise sharply when the
focus is shifted toward upper secondary education.
Indeed, 47% of boys and 48% of girls were not
enrolled in upper secondary education in the same
period, numbers that are well above the global
average (35% for both boys and girls).” Lower levels
of education are associated with risks of sexual
exploitation.® Research has found that when young
people are not enrolled in education, they feel
outside of the social mainstream and are thus more
likely to be targeted by adults and peers who may
exploit them.® Additionally, the education system
also works as a protection mechanism for children,
enabling a sense of belonging and stability.°

India is a religiously, socially and culturally diverse
country, with the data from the last Census in 2011
showing that 79.8% of the population were Hindu,
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14.2% Muslim, 2.3% Christian, 1.72% Sikh, with the
remaining population covered under other religions
or not stated.!! The Constitution lists 22 scheduled
languages within India,*? with the 2011 Census
highlighting Hindi as the most widely spoken (43.6%)
followed by Bengali (8%) and Marathi (6.86%).*

A complex social hierarchical caste system exists

in India.* Although discrimination based on caste
was made illegal by the Constitution over 70 years
ago,* evidence shows that members of scheduled
castes, particularly women and girls, continue to
face widespread discrimination and vulnerability to
sexual violence - including sexual exploitation.®1’

A child from any caste can experience sexual
exploitation, however, the associated stigma,
poverty and social exclusion that persist can also
exacerbate vulnerability.'®*°

In 2020, the World Bank estimated that the gross
domestic product per capita in India amounted to
140,815 Indian Rupees - SUSD 1,900 as of November
2021 - (higher than the average of equivalent of
133,700 Indian Rupees - SUSD 1,800 as of November
2021 for South Asia).?° Further, the 2019 Human
Development Index ranked India 131 out of 189
nations, between Namibia (130*") and Honduras
(1329).2! Despite substantial progress throughout
the 2000’s in reducing absolute poverty, this remains
a widespread problem in India, with the latest

World Bank estimates from 2015 indicating that

176 million Indians were living in extreme poverty.?


https://www.india.gov.in/india-glance/profile
https://www.unicef.org/media/108161/file/SOWC-2021-full-report-English.pdf
https://www.ecpat.org/wp-content/uploads/2016/05/PowerImpunityandAnonymity.pdf
https://www.csacentre.org.uk/index.cfm/_api/render/file/?method=inline&fileID=7F769BD3-8D2D-4600-81682DE72A9B8C4E
https://censusindia.gov.in/2011-common/censusdata2011.html
https://legislative.gov.in/sites/default/files/COI_1.pdf
https://censusindia.gov.in/2011census/C-16.html
https://www.bbc.co.uk/news/world-asia-india-35650616
https://legislative.gov.in/sites/default/files/COI_1.pdf
https://idsn.org/wp-content/uploads/2016/09/IDSN-briefing-note-India-2016.pdf
https://d3n8a8pro7vhmx.cloudfront.net/equalitynow/pages/3578/attachments/original/1618920590/Sexual_Violence_in_South_Asia_Legal_and_other_Barriers_to_Justice_for_Survivors_-_Equality_Now_-_2021_%281%29.pdf?1618920590
https://www.longdom.org/open-access/caste-and-prostitution-in-india-politics-of-shame-and-of-exclusion-2332-0915-1000160.pdf
https://d3n8a8pro7vhmx.cloudfront.net/equalitynow/pages/3578/attachments/original/1618920590/Sexual_Violence_in_South_Asia_Legal_and_other_Barriers_to_Justice_for_Survivors_-_Equality_Now_-_2021_%281%29.pdf?1618920590
https://data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=IN-8S
http://hdr.undp.org/en/content/latest-human-development-index-ranking
https://databank.worldbank.org/data/download/poverty/33EF03BB-9722-4AE2-ABC7-AA2972D68AFE/Global_POVEQ_IND.pdf

This is an issue that has been exacerbated by the
COVID-19 pandemic and subsequent containment
measures.?® High rates of poverty are likely to
indicate heightened risk of children being sexually
exploited.?* Indeed, given that poverty is so often
a driving factor behind the sexual exploitation of
children, demand often gravitates towards areas in
which economic deprivation is higher.?

Gender discrimination is a major concern in India,
with girls facing limitations on their free movement,
education, work, marriage and social relationships.®
In its most extreme form, gender discrimination
manifests in high levels of sexual violence against
women and girls. The 2020 Indian National Crime
Record Bureau shows that there were 28,046
recorded cases of rape against women and girls.?’
Further, high levels of stigma are attached to rape

in India, as well as shame and silence associated
with sexual abuse and assault.? Given that very low
levels of reporting?® mean that the true number of
sexual violence victims is likely to be much higher,*
it is likely that the same will apply to offences against
children. In addition, gender discrimination can
manifest itself in the form of social norms such as
dowry, which continue to exist within India despite
being prohibited by law.3! Such practices diminish
girls and women and act as an important driver

for child marriage.*? Dowry practices symbolically
commodify girls. Dowry is often directly proportional
to the age of the bride, and families with limited
economic resources may feel compelled to marry
daughters early in order to keep the dowry within an
affordable range while simultaneously reducing the
family’s financial commitments in raising the child.*
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Although much of the above has focused on girls,
boys may also be negatively affected by certain
norms within India. Research has shown that

there may be a lack of focus on the vulnerabilities

of boys to sexual crimes.** Further, gender norms
may also contribute to stigma and shame around
sexual exploitation of boys in a different way. Males
are expected to be ‘strong’ and to ‘take care of
themselves’, which discourages help seeking and
perhaps even brings ridicule if a boy discloses he has
been victimised. Therefore, it is expected that crimes
relating to the sexual abuse and exploitation of boys
are underreported in India.

Child labour is widespread within India, and many
states across India have inadequate legislation
addressing the issue.3> Whilst it is difficult to
estimate, the International Labour Organisation

in 2015 put the number at 12.9 million children
between 7-17 in ‘employment’, primarily working
in agriculture and unpaid family work, most of
whom are not attending school.*®* The number
deemed to be in ‘child labour’ by the International
Labour Organisation by their formal definition

is 5.7 million.*” In 2020, the former UN Special
Rapporteur on the sale and sexual exploitation

of children emphasised that globally, sexual
exploitation may happen concurrently with labour
exploitation, domestic servitude or forced labour.*®
This is compounded by contemporary research that
highlights sexual abuse and exploitation as possible
correlates of child labour in the Indian context.>®

India ranked 15th out of 60 countries in the 2019
Out of the Shadows Index on countries’ responses


https://www.ecpat.org/wp-content/uploads/2016/05/PowerImpunityandAnonymity.pdf
https://www.unicef.org/india/what-we-do/gender-equality
https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%201.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6177170/
https://d3n8a8pro7vhmx.cloudfront.net/equalitynow/pages/3578/attachments/original/1618920590/Sexual_Violence_in_South_Asia_Legal_and_other_Barriers_to_Justice_for_Survivors_-_Equality_Now_-_2021_%281%29.pdf?1618920590
https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1354&context=swb
https://www.unicef.org/india/media/2556/file/Drivers-strategies-for-ending-child-marriage.pdf
https://ecpat.org/wp-content/uploads/2020/12/ECPAT-Summary-paper-on-child-early-and-forced-marriages-as-a-form-of-or-pathway-to-sexual-exploitation-of-children-2020.pdf
https://ecpat.org/wp-content/uploads/2020/12/ECPAT-Summary-paper-on-child-early-and-forced-marriages-as-a-form-of-or-pathway-to-sexual-exploitation-of-children-2020.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6177170/
https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro-new_delhi/documents/publication/wcms_359371.pdf
https://undocs.org/A/HRC/43/40
https://undocs.org/A/HRC/43/40
https://journals.sagepub.com/doi/full/10.1177/0025802421993364
https://journals.sagepub.com/doi/full/10.1177/0025802421993364
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to child sexual abuse and exploitation developed

by the Economist Intelligence Unit, with a score of
58.2.% This places it just below Serbia (59.1) and one
place above South Africa (58.1). This overall score
measures how elements in a country’s environment
exacerbate risks of sexual exploitation and abuse

for children; measures how national systems enable
children to seek justice; lists what commitments
the government has made to addressing sexual
violence against children; and assesses the role that
civil society and industry are currently playing in
addressing the issue.


https://outoftheshadows.eiu.com/
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CONTEXT FOR SEXUAL EXPLOITATION OF

CHILDREN IN INDIA

EXPLOITATION
OF CHILDREN IN
PROSTITUTION*

Article 2 (b) of the Optional Protocol to the
Convention on the Rights of the Child on the sale
of children, child prostitution and child porno-
graphy (OPSC) defines ‘child prostitution’ as
“the use of a child in sexual activities for
remuneration or any other form of considera-
tion”.4?

Limited specific research on the exploitation of
children in prostitution makes it difficult to estimate
the scale of this problem. A 2019 study on trends
within child trafficking published by Toast Advisory
and Global Fund for Children shows that children are
exploited in brothels, massage parlours, spas and
private houses of big cities such as Mumbai and New
Delhi, as well as in the state of West Bengal.** This

is also confirmed by cases reported in the media, in
2018, for instance, six girls exploited in a Mumbai
brothel were rescued by the anti-trafficking police.*
Moreover, according to the same 2019 study, the
exploitation of children in prostitution in Mumbai
has been decentralised, moving away from the old
red-light district of Kamathipura.* Technology has
facilitated these changes to the way customers

buy sex. This also means that offenders involved

in trafficking and child labour may interact more
anonymously in identifying victims to exploit.*® In
addition, due to this decentralisation, prostitution
has become less obviously visible to authorities

and organisations providing monitoring, support

and care, increasing the likelihood that the
exploitation of children in prostitution settings is
going unnoticed.*” Media reports also indicate that
exploitation in prostitution also occurs in rural areas
and can be fostered by financial pressures and few
economic alternatives.*®

2,471

REPORTED CASES OF

1
PROCURATION
OF MINOR

GIRLS

Formal crime data should not be used to indicate

real prevalence related to sexual exploitation when
bearing in mind the underreporting already discussed,
yet statistics on crimes related to children exploited

in prostitution illustrate this is occurring across India.
The 2020 Indian National Crime Record Bureau
showed 2,471 reported cases of “procuration of
minor girls”; 14 reported cases of “selling of minors
for prostitution” and one reported case of “buying of

41  ECPAT prefers the term ‘exploitation of children in prostitution” instead of ‘child prostitution’ in line with the recently widely adopted
Terminology Guidelines. Interagency Working Group on Sexual Exploitation of Children. (2016, January 28). Terminology Guidelines for
the Protection of Children from Sexual Exploitation and Sexual Abuse. 30. Bangkok: ECPAT International.

42 UN General Assembly. (2000, May 25). Optional Protocol to the Convention on the Rights of the Child on the sale of children, child

prostitution and child pornography. (A/RES/54/263). Art. 2(b).

43  Toast Advisory — Global Fund for Children. (2019). Scan of Issue Areas, Trends and Organisations Working in the Area of Child Trafficking

in India — Final report. 18-24.

44  International Justice Mission. (2018). 6 freed from Mumbai brothel amid a busy festival season.
45 Toast Advisory- Global Fund for Children. (2019). Scan of Issue Areas, Trends and Organisations Working in the Area of Child Trafficking

in India — Final report. 18.
46  Ibid., 13, 14.
47  Ibid.,18.

48  Safi, M. (2019). The Indian village where child sexual exploitation is the norm. The Guardian.


http://luxembourgguidelines.org/
http://luxembourgguidelines.org/
https://www.ohchr.org/en/professionalinterest/pages/opsccrc.aspx
https://www.ohchr.org/en/professionalinterest/pages/opsccrc.aspx
https://globalfundforchildren.org/wp-content/uploads/2019/11/Toast-Advisory-India-Anti-Trafficking-Mapping-Report.pdf
https://globalfundforchildren.org/wp-content/uploads/2019/11/Toast-Advisory-India-Anti-Trafficking-Mapping-Report.pdf
https://www.ncfgiving.com/stories/6-freed-from-mumbai-brothel-amid-a-busy-festival-season/
https://globalfundforchildren.org/wp-content/uploads/2019/11/Toast-Advisory-India-Anti-Trafficking-Mapping-Report.pdf
https://globalfundforchildren.org/wp-content/uploads/2019/11/Toast-Advisory-India-Anti-Trafficking-Mapping-Report.pdf
https://www.theguardian.com/global-development/2019/jan/14/indian-village-where-child-sexual-exploitation-is-the-norm-sagar-gram-jan-sahas
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minors for prostitution”.* Out of 14 cases of “selling of
minors for prostitution”, 2 concerned boys and 12 girls;
while the only case concerning “buying of minors for
prostitution” involved girls.>° From this data it seems
that boys are not greatly affected by exploitation in
prostitution, however, as mentioned earlier in this
report, patriarchal society and predominant social
norms around masculinity®! make it difficult for boys
to report situations of exploitation.*?

In India, sexual exploitation of children in
prostitution can be observed in some customary
practices. In the Hindu religion,>? girls designated

as devadasi, servants of God, historically worked

in temples carrying out a range of duties, which
also included acting as concubines to temple
priests.>* A study on the implementation of devadasi
prohibition laws (first introduced nationally by

the Scheduled Castes and Scheduled Tribes Act in
1989)% conducted by the National Law School of
India University in 2018, highlighted that 92% of the
62 devadasi women who participated in the study
became devadasi when they were minors and all
came from scheduled castes.*®

At the beginning of the first Indian COVID-19
lockdown in March 2020, a massive reverse
migration saw around 50,000 to 60,000 people
move from urban centres back to their homes over
just a few days.*” In May 2020, it was reported that
122 million people had lost their jobs.>® In the face
of this massive economic upheaval, it is highly likely
that economic hardship will have increased many
children’s vulnerability to sexual exploitation.>®

ONLINE CHILD SEXUAL
EXPLOITATION

Online child sexual exploitation (OCSE) can
include child sexual abuse material (CSAM),®°
live streaming of child sexual abuse, online
grooming of children for sexual purposes,
sexual extortion of children and various CSAM
-related conducts (production, distribution,
downloading). Article 2 (c) of the OPSC defines
‘child pornography’ as “any representation, by
whatever means, of a child engaged in real
or simulated explicit sexual activities or any
representation of the sexual parts of a child for
primarily sexual purposes”.®!

The Internet and Mobile Association of India
reported that there were 504 million active Internet
users in 2019 of which 71 million were estimated
to be 5-11 years old - predominantly accessing

the Internet through the mobile device of a family
member.52 Of the active Internet users, 14% were
12-15 years old, 17% were 16-19 years old and 34%
were 20-29 years old.®® Most Internet usage was
through a mobile device in both urban and rural
areas.®*The same study reported a gender divide

in the profile of Internet users.® In 2019, 35% of
Internet users were female in India, decreasing to
31% in rural areas.®® The increasing use of mobile
phones and the proliferation of Internet access,


https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%201.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6177170/
https://www.indianfolk.com/devadasi-system-tradition-india-regrets/
https://www.researchgate.net/publication/327744199_Trafficking_of_children_for_Sex_Work_in_India_Prevalence_History_and_Vulnerability_Analysis
https://www.researchgate.net/publication/327744199_Trafficking_of_children_for_Sex_Work_in_India_Prevalence_History_and_Vulnerability_Analysis
https://tribal.nic.in/actRules/preventionofAtricities.pdf
https://www.researchgate.net/publication/332141651_A_QUALITATIVE_STUDY_OF_THE_LEGAL_DIMENSIONS_OF_%27DEVADASI%27_DEDICATION_PHENOMENON
https://www.unicef.org/rosa/media/12656/file/Report%20-%20COVID-19%20and%20Migration%20for%20Work%20in%20South%20Asia%20Private%20Sector%20Responsibilities.pdf
https://www.caritas.org/2020/07/human-trafficking-and-exploitation-in-india-during-the-coronavirus-pandemic-hitting-children-hard/
https://www.unicef.org/rosa/media/12656/file/Report%20-%20COVID-19%20and%20Migration%20for%20Work%20in%20South%20Asia%20Private%20Sector%20Responsibilities.pdf
https://reverieinc.com/wp-content/uploads/2020/09/IAMAI-Digital-in-India-2019-Round-2-Report.pdf

although bringing huge positives also presents
potential risks of child sexual exploitation, offering
offenders new ways to groom and exploit children.®”

With a score of 97.5 on the Global Security Index,
which measures the commitment of countries to
cybersecurity at a global level, India was ranked

an impressive 10" out of 182 countries, and 4" in
the Asia-Pacific region in 2020.% Despite this high
ranking, concerns were raised in 2020 within the
upper house of the Parliament of India, the Rajya
Sabha, about the prevalence of CSAM in India.®
Growing awareness of the issue has seen increases
of recorded incidents of cyber-crimes against
children, with the National Crime Records Bureau
reporting 1,102 cases of cyber-crimes against
children in 2020, up from 305 cases reported in
2019.”* Among the 1,102 cases of cyber-crimes
against children for the year 2020, 738 cases’?

were registered as “cyberpornography/hosting

of publishing obscene sexual materials depicting
children”,” a sharp increase compared to the 45
cases in 20187* and 102 cases in 2019.7° In addition,
Childline India Foundation reported that between
April 2019 and March 2020, among the 73,165 calls
regarding abuse and violence that they received
through Childline, a free emergency helpline for
children in need of aid and assistance, 489 were
flagged as related to cyber-crime, which includes
cyber bullying and CSAM.”® These numbers are likely
the tip of the iceberg. Research indicates very few
children impacted by online sexual exploitation tend
to report.”” In fact, a research study on CSAM in
India indicated that there were as many as 5 million
searches per month across 100 Indian cities that

INDIA

included search terms possibly related to CSAM,

”n u

such as “teen sex”, “child porn” or “schoolgirl sex”.”®

In January 2020, the Rajya Sabha set up an ad-

hoc committee that presented a report with 40
recommendations on addressing child sexual abuse
material online and the prevention of the sexual
abuse of children.” The report outlines measures
Internet service providers and online platforms
should take, such as age verification measures

for children, as well as incorporating technology
that can detect child sexual abuse materials.® This
need for improved cooperation of social media
platforms with law enforcement is also highlighted
by media reporting on groups sharing CSAM via
platforms including the encrypted app Telegram.#
In addition, research has identified technology
facilitating the sexual exploitation of children in the
context of travel and tourism in Goa, with offenders
accessing children through social media platforms.®
After befriending them online, they arrange a
meeting with the children in order to exploit them.?
According to the same research, offenders also use
social media platforms and websites to advertise
children for sexual exploitation.®®

The COVID-19 pandemic has also likely increased
vulnerabilities for children online. Reports
published by INTERPOL and EUROPOL, among
others, demonstrated that during COVID-19 related
movement restrictions, when we all spent more
time online, there were increases in reported
concerns related to some forms of online child
sexual exploitation.t®#” Indian research regarding
confinement measures increasing the amount

35.


https://ecpat.org/wp-content/uploads/2021/05/ECPAT-Summary-paper-on-Online-Child-Sexual-Exploitation-2020.pdf
https://www.itu.int/dms_pub/itu-d/opb/str/D-STR-GCI.01-2021-PDF-E.pdf
https://pib.gov.in/PressReleseDetailm.aspx?PRID=1600505
https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%202.pdf
https://ncrb.gov.in/sites/default/files/crime_in_india_table_additional_table_chapter_reports/Table%209A.11_1.pdf
https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%202.pdf
https://ecpat.org/luxembourg-guidelines/
https://ncrb.gov.in/sites/default/files/crime_in_india_table_additional_table_chapter_reports/Table%209A.11.pdf
https://ncrb.gov.in/sites/default/files/crime_in_india_table_additional_table_chapter_reports/Table%209A.11_1.pdf
https://www.childlineindia.org/uploads/files/20210331050928_ChildNet_Dec-2020_30032021_FinalforWeb.pdf
https://www.end-violence.org/sites/default/files/2021-10/DH%20Kenya%20Report.pdf
https://7d53df5d-623a-479f-89b5-c88a0757a721.filesusr.com/ugd/aeb656_0247bfeedc04490b8e44e4fba71e3ad7.pdf
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of time children and adults spend online for
educational, professional, entertainment and social
purposes, indicate the country is no exception.®2°
The US based National Center for Missing and
Exploited Children, which technology companies
based in the USA (such as Facebook, Microsoft

etc.) are mandated by law to report to, received

2.7 million notifications of suspected child sexual
exploitation material in India via their CyberTipline
in 2020, an increase of 37.1% compared to 2019.%°
Further, according to the India Child Protection Fund,
traffic from India for “pornographic content” on the
website Pornhub increased by 95% between the 24
and 26" March 2020 (the first days of the COVID-19
lockdown in India) compared to the average traffic
pre-COVID-19.%! As noted above, there was also

an increase of searches using keywords related to
CSAM in this same time period.®

Positively, investigative mechanisms set up at the
state level have illustrated successes in responding
to CSAM reports.> As an example, in April 2020,
the Countering Child Sexual Exploitation team of
the Kerala Police identified 300 people responsible
for uploading and downloading CSAM, with police
successfully shutting down groups on Telegram.**

There is a lack of specific data on other forms of
online child sexual exploitation and abuse such

as live-streaming of child sexual abuse, online
grooming and sexual extortion. It is therefore
difficult to assess their prevalence in India. The latest
Netclean Report of 2019 which provides an insight
into the profile and location of victims and offenders
at the global level, identified that victims of live-
streaming of child sexual abuse came primarily from
Asia, including India.®* The study further reports that
among the identified offenders, some come from
India.®®

In 2020, the Union Minister Ravi Shankar Prasad

reported that cases of non-consensual dissemination
of sexual images were arising in India, as well as

that CSAM was an issue of concern.’” Some CSAM
may be the result of a grooming process whereby an
adult gains the trust of a child and then convinces

or coerces them to commit and record sexual acts.*®
This has been observed through the recent media
report of the arrest of a man by the Kurar Police in
connection with the sexual extortion of a girl with
whom he had been in contact via Instagram.*

SALE AND TRAFFICKING
OF CHILDREN FOR SEXUAL
PURPOSES

The Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and
Children, supplementing the United Nations
Convention against Transnational Organized
Crime (Trafficking Protocol), defines ‘trafficking
in persons’ as “the recruitment, transportation,
transfer, harbouring or receipt of persons, by
means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of
a person having control over another person,
for the purpose of exploitation. Exploitation
shall include, at a minimum, the exploitation
of the prostitution of others or other forms of
sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude
or the removal of organs”.1®
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In case of child victims, Article 3 (c) of the
Protocol specifies that “the recruitment,
transportation, transfer, harbouring or receipt
of a child for the purpose of exploitation shall
be considered ‘trafficking in persons’ even if it
does not involve any of the means stipulated
in Article 3 (a)”.1®* In other words, the Protocol
recognises that children can never be willing
participants to their own exploitation.

For its part, the OPSC deals with the ‘sale of
children’, defined as “any act or transaction
whereby a child is transferred by any person or
group of persons to another for remuneration
or any other consideration”.%?

Both concepts are often used in conjunction
and without any clear distinction. However,
despite a certain overlap, ‘sale of children’ is not
identical to ‘trafficking’. The ‘sale of children’
always involves some form of commercial
transaction, which trafficking in children does
not require, but does not necessarily include
the purpose of exploiting a child (e.g. sale of
children for illegal adoption). Therefore, ‘sale
of children’ is not necessarily related to sexual
abuse and sexual or other forms of exploitation.
Lastly, the ‘sale of children’ can take place
without physically moving the child out of his/
her social environment, whereas trafficking
inherently depends on the movement of the
child.®

India is a source, destination and transit country
for trafficking for sexual purposes.’® In India, the
majority of known trafficking occurs domestically.%
A 2019 report on trafficking for the purpose of
sexual exploitation in Goa indicated that girls and

w
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women were trafficked to Goa from 24 states

of India, including Goa, during the 2014 to 2019
period. The US Trafficking in Persons Report 2021
further highlights that victims of domestic trafficking
in western India came from almost every state of the
country, and while some positive counter-trafficking
actions are noted, including dedicated government
financial commitments to counter trafficking, the
country remains at Tier 2 status.'”’

Although the majority of trafficking is thought to
be domestic, research from 2019 shows that cross
border trafficking from places such as Nepal is
increasing.1®

Indeed, the Indian National Crime Records Bureau
shared that in 2020, among the total number of
reported victims trafficked — not disaggregated

by age - in India, 4,612 were Indian, followed

by Nepalese (20), Bangladeshis (24) and other
nationalities (24).1%° A 2017 study published by
Caritas on child trafficking at the India-Nepal border
reported that Nepalese girls between 14 and 15
years old were trafficked for sexual purposes to
Indian metropolises.!?

Globally, the illicit and clandestine nature of
trafficking makes it difficult to identify the precise
number of child victims of trafficking in general, but
particularly for the purposes of sexual exploitation.!!
The Indian National Crime Records Bureau notices
that sexual exploitation in prostitution is the most
prevalent purpose for human trafficking in India,
before forced labour, domestic servitude and forced
marriage (the first purpose being identified as ‘other
reasons’ in 2019) over the years 2018-2020.112113
The National Crime Records Bureau reported that

in 2020, among the 2,222 child victims of trafficking
845 were girls and 1,377 were boys.'** However,
these data are not disaggregated by type of
exploitation. While trafficking is affecting both boys
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IN 2020

AMONG THE

CHILD VICTIMS OF TRAFFICKING

RLS

BOYS

and girls, research suggests that most victims of
trafficking for the purposes of sexual exploitation

in India are girls.!*> Disaggregated data on this
matter has been shared in a report from 2018 by
the Ministry of Women and Development on Child
Care Institutions in India.!** Among the 489 children
trafficked for sexual exploitation and registered in
Child Care Institutions/Homes, 451 were girls and
38 were boys.'"

Globally, children in situations of poverty, low
socio-economic status and children that are part
of minority groups such as ethnic minorities are
vulnerable to trafficking for sexual purposes.!®
Reports identify that in India, inequality, low status

and discrimination, as well as gender norms, mostly
impacting girls, exacerbate children’s vulnerability to
trafficking.1%'? Citizens from the poorest and most
disadvantaged backgrounds in India, including lower
castes, tribal communities, religious minorities and
women and girls from excluded groups are therefore
the most susceptible to being trafficked.?122 A
study focused on sexual exploitation of children in
West Bengal emphasised that in this state, child
marriage, child labour, unsafe migration, school
dropouts, runaway children and neglect and abuse
are key vulnerabilities that increase the risk of child
trafficking and sexual exploitation of children.??

The report further added that tribal communities

in the state are particularly vulnerable, given their
marginalised access to education and economic
opportunities.’* For example, in the State of Assam,
research has found that traffickers exploit victims

in districts inhabited by tribal communities, Adivasi
communities and tea garden communities for the
purposes of labour, marriage and prostitution.®
Research and anecdotal evidence from local non-
governmental organisations refer to the vulnerability
of orphaned children to be trafficked for the
purpose of sexual exploitation as well as instances
of trafficking linked with adoption and surrogacy

in India.'?®'27.128|n this sense, a recent audit from
the government on child care institutions for the
reporting period 2018-2020 reports that 40% of
these institutions didn’t have adequate measures

to prevent abuse of children.'? Recently, media and
non-governmental organisations reported posts

on social media seeking to arrange adoptions of
allegedly orphaned children during the COVID-19
pandemic. 130131
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In addition to this, a study published in 2014 by

the Population Council on the trafficking of girls

for sexual exploitation in India emphasises that
additional factors, such as natural disasters and

civil strife, are thought to reinforce the risk of child
trafficking because they exacerbate family economic
hardship.'3? As documented by multiple media
outlets, the COVID-19 pandemic has increased
children’s vulnerability to trafficking as they have
been forced to leave their households, face violence
and have dropped out of schools.133134

Finally, an important recent trend emphasised in
the research is the growing use of the Internet

for recruitment, soliciting and advertising of

sexual services and receiving payments for the
sexual exploitation of children.!* The misuse of
technology enables offenders to stay anonymous
and has increased their ability to contact children
and groom them, including via techniques like false
propositions related to marriage, jobs or educational
opportunities.136137

India has made several commitments towards
eliminating trafficking of children. Indian legislation —
as detailed in Chapter 3 - includes provisions for the
prevention and combating of trafficking, but there
are critical gaps in their implementation. As reported
in the US Trafficking in Persons Report 2021, anti-
trafficking measures’ implementation remain
insufficient.’®® Coordination mechanisms between
agencies in source, transit and destination countries
should be enhanced and taken into account when
formulating policies, planning strategies and
designing interventions.

INDIA

SEXUAL EXPLOITATION OF
CHILDREN IN TRAVEL AND
TOURISM

The sexual exploitation of children in travel and
tourism (SECTT) is defined as any “acts of sexu-
al exploitation embedded in a context of travel,
tourism, or both”.!* The UNWTO Framework
Convention on Tourism Ethics recognises that the
exploitation of children conflicts with the funda-
mental aims of tourism and should be strongly
combated with the cooperation of all the States
concerned.'*°

Tourism in India makes a significant contribution to
the economy. Indeed, the World Travel and Tourism
Council estimated that, in 2019 (before COVID-19
heavily impacted the sector), tourism represented
6.9% of the total national economy.** India was
ranked 9% out of 185 countries by the World Travel
and Tourism Council, in terms of how much travel
and tourism contributed to total gross domestic
product in 2019.* The Ministry of Tourism’s
Domestic and Foreign Tourist Visits to States and
Union Territories during 2020 report indicates that in
2019 there were 31.41 million international tourist
visits and 2.32 billion domestic tourist visits.14%144

A 2020 study on the sexual exploitation of children
in travel and tourism in Goa identified that
children are increasingly being contacted by
offenders through the Internet since it assures
anonymity, and makes it difficult for the authorities
to intervene.' Research has indicated that sexual


https://www.popcouncil.org/uploads/pdfs/2014PGY_TraffickingIndia.pdf
https://www.popcouncil.org/uploads/pdfs/2014PGY_TraffickingIndia.pdf
https://www.aljazeera.com/features/2021/6/3/india-covid-crisis-what-about-the
https://www.thehindu.com/opinion/open-page/covid-19-and-children/article32124061.ece
http://www.arzindia.org/docs/Trafficking-of-Women-&-Children-for-Commercial-Sexual-Exploitation-(CSE)-in-Goa-A-STATISTICAL-ANALYSIS-(2014-TO-2019).pdf
https://www.state.gov/reports/2021-trafficking-in-persons-report/india/
http://globalstudysectt.org/global-report/
http://globalstudysectt.org/global-report/
http://ethicsconventions.unwto.org/content/unwto-framework-convention-tourism-ethics-0
https://wttc.org/Research/Economic-Impact
https://wttc.org/Portals/0/Documents/EIR/EIR2021%20Global%20Infographic.pdf?ver=2021-04-06-170951-897
https://tourism.gov.in/sites/default/files/2021-06/Brief%20Writeup.pdf
https://journals.sagepub.com/doi/pdf/10.1177/2516606920921152

COUNTRY OVERVIEW

exploitation of children in Goa occurs in different
places such as massage parlours, flats, hotels

and lodges, casinos, beaches and yoga centres.4

In Kerala, in the city of Alleppey, the popular
houseboat market has been noted as a location in
which sexual exploitation of children is occurring.'¥’
As well as in Goa and Kerala, which historically have
been identified as destinations of sexual exploitation
of children by travellers,'*® sexual exploitation of
children in travel and tourism has been anecdotally
reported in other states such as Karnataka, Orissa,
West Bengal and Rajasthan.* It is also important
to underline that SECTT is linked with trafficking,*°
indeed, traditional routes of trafficking are now
reportedly changing and they are involving places
highly attended by tourists and travellers, such as
the city of Mysore.’!

An important issue related to the sexual exploitation
of children and in particular to the sexual
exploitation of children in travel and tourism is
‘voluntourism’.®>2 Through this practice, children in
residential shelters may be vulnerable to foreign
travellers arriving as volunteers, some of whom may
use this cloak of respectability to sexually exploit
the children they are in contact with.**® In order to
meet demand and maximise profits, volunteering
opportunities tend to eschew background checks,
child protection policies or training and supervision
of volunteers, creating opportunities for travelling
child sex offenders to easily access children and
commit sexual exploitation. > In 2015, a British
man was arrested after trafficking boys who lived
in a residential centre that he ran for them to
attend schools away from their families.’>> The
vulnerabilities of children in such facilities in India
can also be seen in the Mazaffarpur shelter case.

In this shelter, more than 40 girls were hosted,
several of them reported not only terrible living
conditions but also sexual and physical assault.?®®
In 2018, the Tata Institute of Social Sciences

submitted to Bihar’s Social Welfare department a
report about these sexual assault cases, and it led,
in 2020, to the life imprisonment of the owner of
the non-governmental organisation which ran the
accommodation.?

As COVID-19 movement restrictions begin to lift and
travel and tourism bounces back, travel and tourism
organisations and the government of India must
take efforts to protect children. For example, travel
and tourism operators could become members of
the Code of Conduct for the Protection of Children
from Sexual Exploitation in Travel and Tourism

(‘The Code’).**® ‘The Code’ is a multistakeholder
initiative to provide awareness, tools and support
to companies in the tourism industry to prevent

the sexual exploitation of children.’® To date, only
three companies based in India and 31 international
companies with operations in the country are
members of the Code,'*® but increasing engagement
with this initiative from Indian tourism operators
would be a good step towards addressing the risks
of SECTT in the country.

CHILD, EARLY AND FORCED
MARRIAGE

The Terminology Guidelines for the Protection
of Children from Sexual Exploitation and Sexu-
al Abuse (Luxembourg Guidelines) define ‘child
marriage’ as “a marriage in which at least one of
the parties is a child. It also refers to the act of
marrying off children, usually young girls, with
or without their consent”.*** Some forms of child
marriage are related to commercial sexual ex-
ploitation of children, in cases where child mar-
riage is linked to forced child labour, slavery and
bondage, servitude or payment of a dowry.*62
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Child, early and forced marriage is both a form of,
and a pathway to sexual exploitation of children, as
children forced into marriages face several risks such
as sexual violence, family violence, early pregnancies
and discontinued education.’® In general, when
analysing child, early and forced marriage, there are
some important issues to take into consideration
such as inconsistent legal frameworks, economic
factors and social norms.*®*

UNICEF’s 2021 State of the World’s Children report
estimated that based on data from 2014-2020,

27% of women aged between 20-24 in India were
married by 18 and 7% by the age of 15.*In India,
child, early and forced marriage not only affects girls
but also boys, though at a much lower level: 4% of
men between 20 and 24 years old were married

by 18 years old.*®In addition, an analysis of calls
received by the organisation Childline between
April 2019 and March 2020, showed that 90% of the
25,104 calls they received related to child, early and
forced marriage involved girls, and 10% involved
boys.1¢’
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Poverty is a significant factor that leads to child,
early and forced marriage.’*® Indeed, in 2019,
UNICEF reported (based on national data up to
2016) that in the lowest wealth quintile in India,
46% of women between 20-24 married before 18
years old compared to only 10% of women from the
highest wealth quintile being married by the same
age.’ The link between poverty and child marriage
is highlighted by a case study on the topic in the
Anantapur district, Andhra Pradesh. In this district,
drought is common and parents from poor families
have to migrate to nearby districts in Karnataka state
for livelihoods.'”* Parents in these situations fear for
their daughters’ safety if they are left behind or with
their grandparents, and feel that it is safer to arrange
for marriage instead.”?

Poverty also impacts child marriage through the
practice of “dowry”, which — depending on different
customs - refers to the price that the groom must
pay for his bride or the price the bride’s family

must pay to the groom’s family. Indeed, child, early
and forced marriage is often perceived by families
through an economic lens.”® Dowry price is inversely
proportional to the age of the child: the lower the
age of the bride, the higher the price the groom'’s
family will pay.*”* In India, even if illegal,*’® one
explanation to the persistence of this practice is that
it is seen as a means of upward mobility. When a
girl’s family pay the dowry to the groom, it is paying
for his social status.’® However, the payment is also
based on the economic value of both partners, as
the groom’s family pay a bride price for having the
right to her labour and reproductive capabilities,
while the bride’s family pay for the groom’s earning
capacity.'’” As mentioned earlier in this report, in a
country in which, according to the latest available
estimates from 2015, there were 176 million people
living in poverty, the risk for children to be forced
into marriage is higher. In addition, data suggests
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https://www.ecpat.org/wp-content/uploads/2020/12/ECPAT-Summary-paper-on-child-early-and-forced-marriages-as-a-form-of-or-pathway-to-sexual-exploitation-of-children-2020.pdf
https://wcd.nic.in/act/dowry-prohibition-act-1961
https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1354&context=swb
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that families play a central role in perpetuating
child, early and forced marriage, out of 24,787
cases of child, early and forced marriage reported
by Childline between April 2019 and March 2020,
23,131 (93%) cases involved the family of the victim
as central in facilitating child, early and forced
marriage.'’®

Gender and social norms have an impact on child,
early and forced marriage too. Firstly, in India, there
is the concept of women as subordinates to men
and men as powerful and authoritative.'’”® Families,
in addition, must protect family honour and having a
daughter or a sister who is not married could result
in potential damage to the family’s honour.®°

In India, women may only marry from 18 years

old and boys from 21 according to the Prohibition
of Child Marriage Act,*®! however, there are a
number of possible exceptions via other laws which
contradict this. The Muslim Act, the Indian Christian
Act and the Jewish personal law all allow different
age thresholds.'®? Although Indian civil law should
take precedence (as discussed in section 3.2.5), it

is possible that the contrasting religious laws may
result in a situation where the communities feel
like legislative changes are targeting their religious
beliefs.’®® Globally, religious and cultural beliefs

and practices play a significant role in perpetuating
child marriage.'® Therefore, communities must be
engaged in the process of exploring and changing
beliefs and practices alongside the legislative
approaches.®

It is also important to understand the relationship
between child, early and forced marriage and
education as low levels of education restrict

girls” economic autonomy, thus increasing their
vulnerability to CEFM.'®¢The 2019 UNICEF Ending
Child Marriage in India report shows 51% of
women between 20-24 years with no education
married before 18 years old, while only 4% of
women between 20-24 years with a higher
education married before 18 years old.*®” Due to

a lack of educational opportunities, and a lack of
awareness of government schemes supporting girls’
development, families sometimes consider that
there is no alternative to ensure their daughters
afuture other than marriage.’® This is also confirmed
by the numbers of Indian girls who dropped out
during the path to a complete education between
2012 and 2018: 91% of females aged 3 -5 years
above the age established for the last grade of
primary education have completed the last grade
of primary school; this figure drops down to 79%
and 40% respectively for the last grade of lower
secondary and upper secondary education.’® |t

is important to underline that for Indian boys the
percentages of completing every level of education
are higher.?°

UNICEF, New York.


https://www.childlineindia.org/uploads/files/20210331050928_ChildNet_Dec-2020_30032021_FinalforWeb.pdf
https://www.hindawi.com/journals/ijpr/2014/357145/
https://www.hindawi.com/journals/ijpr/2014/357145/
https://reproductiverights.org/sites/default/files/documents/Ending-Impunity-for-Child-Marriage-India-WebUpdate-0218.pdf
https://reproductiverights.org/sites/default/files/documents/Ending-Impunity-for-Child-Marriage-India-WebUpdate-0218.pdf
https://legislative.gov.in/sites/default/files/A2007-06.pdf
https://ecpat.org/wp-content/uploads/2021/05/ECPAT-Summary-paper-on-child-early-and-forced-marriages-as-a-form-of-or-pathway-to-sexual-exploitation-of-children-2020.pdf
https://ecpat.org/wp-content/uploads/2021/05/ECPAT-Summary-paper-on-child-early-and-forced-marriages-as-a-form-of-or-pathway-to-sexual-exploitation-of-children-2020.pdf
https://www.ecpat.org/wp-content/uploads/2016/04/Child%20Marriage_ENG.pdf
https://data.unicef.org/resources/ending-child-marriage-a-profile-of-progress-in-india/
https://www.ecpat.org/wp-content/uploads/2016/04/Child%20Marriage_ENG.pdf
https://www.unicef.org/media/63016/file/SOWC-2019.pdf
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INTERNATIONAL, REGIONAL AND NATIONAL
COMMITMENTS AND LEGISLATIVE
FRAMEWORK

INTERNATIONAL AND REGIONAL COMMITMENTS

Status of ratification of relevant international and regional instruments, reporting to human rights
bodies and engagement with the special procedures of the Human Rights Council

Convention on the Rights of the Child - 1989 11 December 1992
Optional Protocol on the Sale of Children, Child 16 August 2005
Prostitution and Child Pornography - 2000

ILO Convention on the Worst Forms of Child Labour 13 June 2017

- 1999 (No. 182)

UN Protocol to Prevent, Suppress and Punish Traf- 5 May 2011

ficking in Persons, Especially Women and children
— 2000 (supplementing the UN Convention against
Transnational Organized Crime)

SAARC Convention on Preventing and Combating 2002
Trafficking in Women

SAARC Convention on Regional Arrangements for 2002
the Promotion of Child Welfare

Date of latest

Human Rights Bodies S p e e— Comments
Committee on the Rights of the 2011 At the last review on 7 July 2014, CRC's key
Child (CRC review) concluding observations related to SEC were:
(Report for the next | e India should “take the necessary measures
reporting cycle overdue to combat the requirement of dowries, child
since 15 July 2020) marriage and the practice of devadasi, with a

view to preventing child marriages.”

e “Conduct awareness-raising activities in
order to make parents and children aware
of the dangers of both internal and external
trafficking.”

e Ratify the Optional Protocol to the
Convention on the Rights of the Child on a
communications procedure.!

Committee on the Rights of the 2011
Child (OPSC review)

191 Committee on the Rights of the Child. (2014). Concluding observations on the report submitted by India under article 12, paragraph 1,
of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography,
CRC/C/OPSC/IND/CO/1.


https://www.icj.org/wp-content/uploads/2015/04/Concluding-Observations-CRC-OPSC-India-2014-eng.pdf
https://www.icj.org/wp-content/uploads/2015/04/Concluding-Observations-CRC-OPSC-India-2014-eng.pdf
https://www.icj.org/wp-content/uploads/2015/04/Concluding-Observations-CRC-OPSC-India-2014-eng.pdf
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Human Rights Council — Working 2017
Group on the Universal Periodic

Review

Key observations of the working group included:

e Improve the enforcement of the legal
provisions prohibiting harmful and
discriminatory practices against women and
girls, in particular child marriages.

e Strengthen the national mechanisms to
combat human trafficking and support
victims and their rehabilitation.*?

India will next be up for review in May 2022.

International commitments

Commitment

United Nations Sustainable Development Goals

Start date
2015

Regional commitments

Commitment

South Asia End Violence Against Children (SAIEVAC)

South Asia Coordinating Group on Action against Violence against Children (SACG)

In terms of international cooperation and
commitments, it is worth mentioning that India
submitted its latest Voluntary National Review on
the implementation of the Sustainable Development
Goals in 2020.72 The report discusses how India
developed the national policy for children in 2013, as
well as specific laws on issues such as prevention of
violence, child trafficking and sexual exploitation.*
However, beyond discussing the legislative response
to preventing sexual exploitation of children, the
Voluntary National Review does not provide any
evaluation or assessment of the National Plan of
Action, 2016 and its strategies and goals relating to
the sexual exploitation of children.

At a regional level, India is one of the member
countries of the South Asia End Violence Against
Children (SAIEVAC). SAIEVAC is an apex body of the
South Asian Association for Regional Cooperation
and functions as an inter-governmental body that
works in five key thematic areas: child marriage,
child abuse and exploitation, child labour, corporal
punishment and trafficking.'®> India is committed to
working on its regionally prioritised issues, especially
in relation to child sexual exploitation, child labour,
and trafficking. Pursuant to its obligations as a

Start date
2005
2012

member of SAIEVAC, in 2014, India formed the
National Action and Coordination Group for Ending
Violence Against Children.'®® This group operates
within the same five thematic areas as SAIEVAC
and has conducted a number of workshops and
programmes relating to children’s rights.'®” For
example, in 2020 the group launched the ‘Child
Protection Workforce Capacity Building to End Child
Sexual Abuse in India’ to develop the capacities of
law enforcement, child welfare committees, local
non-governmental organisations, among others,

to aid the implementation of child protection
policies.’® In 2016, India hosted the 4" SAIEVAC
Ministerial Meeting in which a regional strategy
on addressing sexual exploitation of children was
discussed,'* |ater approved as Regional Action
Plan in 2019. India is also part of the South Asian
Coordinating Group for Ending Violence Against
Women and Children, which brings together UN
agencies and international and national-level non-
governmental organisations, established with the
aim of fighting violence against children at the
regional level.?° This group works in collaboration
with SAIEVAC through providing technical support,
collaborating in regional workshops and supporting
advocacy work that is carried out.??


https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/193/56/PDF/G1719356.pdf?OpenElement
https://sustainabledevelopment.un.org/content/documents/26281VNR_2020_India_Report.pdf
https://saievac.org/
http://saievac.org/download/india/?ind=1575105895171&filename=NACG%20Report%20to%20ARO%2013.09.2017.docx&wpdmdl=2702&refresh=603370d4b152e1613983956
https://nacgevacindia.com/wp-content/uploads/2020/12/NACG-Annual-Report-2019-2020.pdf
https://ecpat.org/4th-saievac-ministerial-meeting-on-violence-against-children/
https://www.ilo.org/newdelhi/areasofwork/child-labour/partnerships/WCMS_250881/lang--en/index.htm
http://saievac.org/about-saievac/core-partners/
https://sdgs.un.org/goals
https://saievac.org/
https://www.ilo.org/newdelhi/areasofwork/child-labour/partnerships/WCMS_250881/lang--en/index.htm

NATIONAL LEGISLATION

The Protection of Children from Sexual Offences Act
(POCSO) Act establishes the age of sexual consent
at 18 for both boys and girls.?°> Although the POCSO
Act is gender neutral and provides equal protection
to boys and girls from sexual offences such as sexual
assault, penetrative sexual assault, and sexual
harassment, the statutory rape provision under the
Penal Code still uses a gendered definition of rape.
Section 375 of the Penal Code (as amended in 2013)
criminalises the rape of girls below the age of 18,
thereby denying boys protection against rape.?®
Whilst it is possible that the rape of boys can now be
prosecuted under provisions of the POCSO Act, the
continued use of these gendered provisions across
different pieces of legislation risks perpetuating
harmful social stigma surrounding the sexual abuse
of boys within India.

In addition, neither the POCSO Act nor the Penal
Code include any close-in-age exemption protecting
children from prosecution for willing sexual activity
between peers. In these instances, boys could be
held liable for the rape of girls under Section 375

of the Penal Code. The Evidence Act provides that
in the cases of rape, it would be presumed that
there was a lack of consent and the accused would
have to prove otherwise.?® Therefore, in cases
involving children, boys may have to prove that the
girl had consented to the sexual intercourse and
the lack of an exemption clause may result in their
penalisation.?®> According to the latest available
crime statistics from 2020, 1,020 boys below the age
of 18 were apprehended on rape related charges
(under the Penal Code), whilst only two girls were
apprehended for this crime.?’ Although it is unclear
how many of these cases may have involved the
prosecution of boys who have engaged in mutually
willing sexual activity, it is clear that a close-in-age
exemption is required to remove this possibility.

INDIA

Whilst India has a number of legislative instruments
that may offer some protection to children from
being exploited in prostitution, the law prescribing
such offences is by no means perfect and important
loopholes remain. As a starting point, it is worth
mentioning that prostitution, including selling and
buying sexual services, is not criminalised in India
and so voluntarily offering sexual services should not
result in prosecution. However, the Indian legislation
does prescribe a number of offences relating to
prostitution.

The Immoral Traffic Prevention Act (ITPA) defines
prostitution as “the sexual exploitation or abuse of
persons for commercial purpose”.?®” However, this
definition refers to exploitation through prostitution
in general and does not relate directly to children.
In order to bring the legislation in line with the
OPSC it is necessary to adopt a definition that refers
exclusively to children and explicitly covers the

use of children for sexual purposes for any form of
consideration. Properly defining the exploitation

of children in prostitution is vitally important in
protecting children from being prosecuted as
offenders and in raising awareness of the offence
and the harm it may cause.

Although the Indian legislation does not criminalise
prostitution, it does prescribe a number of related
offences. Under the ITPA it is prohibited to keep a
brothel or to allow one’s premises to be used as

a brothel.?®® In addition, the Act makes it illegal to
live knowingly on the earnings of prostitution, with
higher punishments when these earnings relate

to the prostitution of a child.?”® The Act states that
knowingly living on the earnings of prostitution
covers those who live with or are habitually in the
company of a prostitute, exercise control, direction
or influence over the movements of a prostitute in
order to aid, abet or compel their prostitution, or act
as a tout or pimp for a prostitute.?1°


https://wcd.nic.in/sites/default/files/POCSO%20Act%2C%202012.pdf
https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
http://legislative.gov.in/sites/default/files/A1872-01.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%201.pdf
http://legislative.gov.in/sites/default/files/A1956-104.pdf
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The ITPA also contains provisions that prohibit
detaining a person in a place in which prostitution

is carried on,?! carrying out prostitution in public
places?'? and seducing or soliciting for the purposes
of prostitution.?** Unfortunately, of these crimes,
only carrying out prostitution in public places carries
a higher punishment when committed against
children. The offences of carrying out prostitution

in public places and seducing or soliciting for the
purposes of prostitution also fail to indicate that
they only apply to adults, potentially leaving children
vulnerable to prosecution.

In India, there are also a number of provisions
that may offer specific protection to children from
being exploited in prostitution. For instance, the
ITPA criminalises procuring, inducing or taking a
person for the purpose of prostitution, with higher
penalties attributed to offenders committing these
crimes against children.?* Whilst the Indian Penal
Code also sets out the offence of procuring a child,
it refers only to “minor girls” and so does not

offer boys protection from this crime.?* The latest
available crime statistics from 2020 reported 2,471
incidences of the crime of ‘procuration of minor
girls’,*'¢ showing that gendered provisions are still
heavily used for prosecution efforts and indicating
that the same crimes committed against boys may
be overlooked. Further, the Penal Code criminalises
selling, letting for hire or otherwise disposing of a
child for the purposes of prostitution.?t’” Similarly,
it is illegal to buy, hire or otherwise obtain a child
for the purpose of prostitution.?*® These crimes
refer exclusively to children and offer protection to
children of all genders.

India has adopted a number of legislative measures
in its attempt to protect children from the complex,
ever-evolving crimes contained under the umbrella
of online child sexual exploitation. Before analysing
these crimes, it is important to note that the POCSO
Act defines child sexual abuse materials as “any
visual depiction of sexually explicit conduct involving

a child which include photograph, video, digital or
computer-generated image indistinguishable from
an actual child, and image created, adapted, or
modified, but appear to depict a child”.?*®* Whilst

it is certainly welcome that the definition covers
digitally generated images, including realistic images
of non-existent children, it does not explicitly cover
“any representation” of child sexual abuse material
or depictions of sexual parts of a child for primarily
sexual purposes and so cannot be said to be fully
in line with the OPSC. This means that offences
involving the use of non-visual materials, such as
audio or written materials, may not be deemed
punishable under this law.

Regarding offences relating to child sexual abuse
material, the POCSO Act criminalises using children
for pornographic performances,?° and storing

or possessing child sexual abuse material for the
purpose of distribution, display or transmission.??
However, these provisions only explicitly cover the
possession of child sexual abuse material for these
purposes or for a commercial purpose, therefore
creating a loophole whereby mere possession for
private consumption may not be covered.

In addition to the above, the Information Technology
Act criminalises a wide range of conducts relating to
child sexual abuse material. It prohibits publishing or
transmitting child sexual abuse material, as well as
creating, collecting, seeking, browsing, downloading,
advertising, promoting, exchanging or distributing
CSAM.222 Given that these conducts are prohibited

in relation to material “in any electronic form”, it is
possible that they could be invoked to prosecute
offences relating to forms of material other than
visual. However, it is also possible that this refers
only to the use of an electric device to carry out such
prohibited conducts. In addition, it is possible that
browsing could cover cases in which an offender
knowingly accesses child sexual abuse material.
Similarly, cases involving possession of child sexual
abuse material which is not meant for further
distribution or transmission could fall under ‘storing/
downloading’. Moreover, the Penal Code prohibits


https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%201.pdf
https://www.indiacode.nic.in/bitstream/123456789/2079/1/201232.pdf
https://www.indiacode.nic.in/bitstream/123456789/1999/3/A2000-21.pdf

the possession of obscene materials in general
(including those representing children).??®* Materials
will be deemed to be obscene when they are
“lascivious, appeal to the prurient interest or would
deprave or corrupt those who come across it.”?** This
definition is vague and so it is unclear whether it
would cover all materials deemed to be child sexual
abuse material.

The Indian legislation also contains offences that
could be used to prosecute other forms of online
child sexual exploitation. The POCSO Act punishes
anyone who “repeatedly or constantly follows or
watches or contacts a child either directly or through
electronic, digital or any other means” with sexual
intent.?® Whilst this provision is categorised under
sexual harassment it could be invoked to prosecute
online grooming offences. However, it could be
improved to offer heightened protection to children
by explicitly criminalising the intentional proposal
to meet a child for sexual purposes and when the
sexual abuse has not occurred in person but online.
This would help to bring the legislation not only in
line with the online grooming offence set out in the
Lanzarote Convention, but also with the subsequent
guidance issued by the Lanzarote committee that
stated that grooming offences should also cover
instances in which the sexual abuse has occurred
online.??® In addition, the same provision criminalises
enticing a child for pornographic purposes.??’

The POCSO Act may also be invoked to prosecute
online sexual extortion as it criminalises any
person who threatens to use a real or fabricated
depiction of any part of the body of the child or
the involvement of the child in a sexual act through
electronic, film or digital or any other mode.??®
Although the Indian legislation contains additional
offences relating to online child sexual exploitation,
such as facilitating abusing children online?® and
cultivating, enticing or inducing children to online

INDIA

relationships with one or more children for and

on sexually explicit acts, 2° there are no explicit
provisions that criminalise the live streaming of
child sexual abuse. Further, neither the provisions
relating to child sexual abuse material nor those
relevant to pornographic performances explicitly
cover cases where the sexual abuse is live streamed
online. Given the rapid advancement of technology,
it is vitally important that the legislation in India

be updated to capture these forms of online child
sexual exploitation other than child sexual abuse
material. Another oversight of the Indian legislation
is the lack of a clause which excludes a child’s
criminal liability for producing and sharing child
sexual abuse material, especially when compelled to
do so because they are in an abusive or exploitative
situation.

It should be mentioned here that in the 2020 report
by government ministers on child sexual abuse
material on social media and its effect on children
(as discussed in section 2.2), recommendations
were made regarding broadening the definition of
child sexual abuse material to include audio and
written materials, enacting specific online grooming
provisions and introducing a clause that excludes

a child’s liability for generating self-produced child
sexual abuse material.?** However, as of November
2021 there have been no amendments made to the
legislation.

Lastly, in regard to the obligations conferred

on Internet service providers, the 2020 POCSO

Rules provide that intermediaries®? (including
Internet service providers) are under a duty to

not only report child sexual abuse material but

also handover such material to the police.?*
However, the legislation is somewhat in conflict

on this issue, as under the Information Technology
Act, “intermediaries”, including Internet service
providers, are not liable for third party information?*


https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
https://wcd.nic.in/sites/default/files/POCSO%20Act%2C%202012.pdf
https://rm.coe.int/168046ebc8
https://wcd.nic.in/sites/default/files/POCSO%20Act%2C%202012.pdf
https://www.indiacode.nic.in/bitstream/123456789/1999/3/A2000-21.pdf
https://rajyasabha.nic.in/rsnew/Committee_site/Committee_File/ReportFile/71/140/0_2020_2_16.pdf
https://rajyasabha.nic.in/rsnew/Committee_site/Committee_File/ReportFile/71/140/0_2020_2_16.pdf
http://www.bareactslive.com/ACA/act3646.htm
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or data made available by them.?> They only need
to prove they had no knowledge or they exercised
due diligence to prevent the offence. They are only
liable for third-party content if they fail to disable
access to illicit content on being ordered by a court
or notified by an authorised government agency.?*®

The Indian Penal Code penalises anyone who
recruits, transports, harbours, transfers, or receives,
a person, by the use of threats, force, abduction,
fraud, abuse of power or inducement, for the
purpose of exploitation.?’ It should be noted here
that “exploitation” includes sexual exploitation.?%®
Under this offence, child victims are considered
under the aggravated penalties, with such offences
attracting sufficiently high punishments of ten years
to life imprisonment and a fine.?*° However, this
provision is inadequate in providing full legislative
protection to children and cannot be said to in line
with the UN Trafficking Protocol as it requires one
of the means of trafficking provided, i.e. “deception,
threat, force, coercion” etc., to be proven in order
for an offence to be committed. This may leave
children vulnerable to trafficking crimes and, by
implication, goes against the principle that a child
cannot consent to being trafficked.

In a positive development, 2021 has seen the
emergence of the Trafficking in Persons (Prevention,
Care and Rehabilitation) Bill aimed at preventing
trafficking and focused on rehabilitating victims.?*
The trafficking offence contained under this Bill
covers both adults and children and is fully in line
with the UN Trafficking Protocol and thus does
not require the means of trafficking for offences
involving children.?*! In addition, the provision
states that the purpose of exploitation includes
“the exploitation of the prostitution of others

or other forms of sexual exploitation including
pornography”.?*2 Another important component of
this provision is that it states that “a victim need
not physically move or be transported from one
location to another for determination of the offence
of trafficking in persons”.?* Although trafficking

is often associated with being an international,
cross border crime, it has been misconstrued

that movement is a necessary component of the
offence.?** However, this is not the case and it is

a positive inclusion that this has been explicitly
recognised in the draft legislation. The Bill also
contains provisions that criminalise abetting,
promoting, procuring or facilitating the commission
of trafficking in persons offences.?* In addition, it is
prohibited to exploit or benefit from the exploitation
of a trafficking victim.?*® Currently, this offence

is covered in the Penal Code which criminalises
anyone who knowingly engages a trafficked minor
for sexual exploitation.?*” Whilst it is expected that
it will pass into law, at the time of writing the Bill
has still not received final approval. Further, there
has been little clarification as to the implementation
and functionality of the Bill, in particular regarding
whether its provisions will take precedence over
existing trafficking provisions contained under

the Penal Code.*® Lastly, whilst this Bill would
enhance the level of protection offered to children
from trafficking crimes, it does contain important
shortcomings. Notably, it includes the death penalty
as punishment for certain offences.?*®

Turning attention to the sale of children, under the
Penal Code it is illegal to sell, buy, let for hire or
dispose of children for the purposes of prostitution,
illicit intercourse or any other unlawful and immoral
purpose.?*° Here, illicit intercourse means sexual
intercourse between persons who are not married
to each other, whether under law or custom.??

In addition, the Juvenile Justice Act punishes any
person who sells or buys a child for any purpose.??


https://www.indiacode.nic.in/bitstream/123456789/1999/3/A2000-21.pdf
https://indiankanoon.org/doc/110813550/
https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
https://wcd.nic.in/sites/default/files/DRAFT%20TRAFFICKING%20IN%20PERSONS%20%28PREVENTION%2C%20CARE%20AND%20REHABILITATION%29%20BILL%202021%20%281%29.pdf
https://www.ecpat.org/wp-content/uploads/2020/12/ECPAT-Summary-paper-on-Sale-and-Trafficking-of-children-for-Sexual-Purposes-2020.pdf
https://wcd.nic.in/sites/default/files/DRAFT%20TRAFFICKING%20IN%20PERSONS%20%28PREVENTION%2C%20CARE%20AND%20REHABILITATION%29%20BILL%202021%20%281%29.pdf
https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
https://wcd.nic.in/sites/default/files/DRAFT%20TRAFFICKING%20IN%20PERSONS%20%28PREVENTION%2C%20CARE%20AND%20REHABILITATION%29%20BILL%202021%20%281%29.pdf
https://www.indiacode.nic.in/bitstream/123456789/2263/1/A1860__45.pdf
http://cara.nic.in/PDF/JJ%20act%202015.pdf

An oversight of the Indian legislation is the lack of a
clause that exempts children from being prosecuted
for offences relating to sale and trafficking for sexual
purposes. Indeed, the US Trafficking in Persons
Report 2021 noted that due to lack of screening
procedures for the victims of trafficking among
vulnerable populations, the authorities arrested,
fined, penalised, and deported some child trafficking
victims for crimes their traffickers compelled them
to commit.?2 No child victim of trafficking should
ever be treated as an offender and it is of vital
importance that the laws are amended to reflect
this.

Whilst India does not have legislation at a national
level that deals directly with the sexual exploitation
of children in travel and tourism, there are a
number of instruments that could be invoked in
seeking to protect children from being sexually
exploited in this context. First, the ITPA criminalises
renting out a hotel or a part thereof for the
purpose of exploitation of children in prostitution
and may revoke the license of a hotel found to be
engaging in such conduct.? In addition, in 2010,
the government launched a Code of Conduct for
Safe and Honourable Tourism.?*> The code aims

to “aid the prevention of prostitution, sex tourism
and forms of sexual exploitations like assaults and
molestations in tourism to safeguard the safety

of persons, in particular women and children”.?*®
All tourism service providers who are recognised
and registered by the Ministry of Tourism are
required to implement this Code.?®” However,

this Code is not legally binding and thus cannot

be said to be an adequate substitute for criminal
legislation prescribing offences relating to the sexual
exploitation of children in travel and tourism.

Indeed, a major oversight in this area is the lack

of provisions that criminalise the organisation of
travel arrangements or transportations that are
explicitly or implicitly meant to create or facilitate
opportunities to engage (involve) children in sexual
activities.

INDIA

Positively, there are a number of provisions that
may be invoked to hold private companies liable
when they are complicit in committing offences
relating to the sexual exploitation of children. Under
the Information Technology Act, companies/legal
entities can be held liable for offences related to
child sexual abuse material contained within.?® In
regard to the Penal Code, the term “person” is used
which includes “any company or association or body
of persons, whether incorporated or not”.%° This
indicates that the provisions are equally applicable
to both individuals and companies. Further, the
Code of Criminal Procedure, prescribes procedure
when a “corporation”, which includes companies
which are incorporated and other body corporates,
is accused.?® Although the POCSO Act does not
indicate explicitly that companies may be found
liable for the offences prescribed, a combined
reading of the Indian legislation would indicate that
it is likely that this is the case.

Given that offences of sexual exploitation of children
in the context of travel and tourism are often

cross border, international crimes and instances of
international volunteers sexually abusing children

in childcare institutions is a trend that has been
identified as an emerging threat,?! it is necessary
to have adequate provisions regulating both the
movement of offenders and such practices as
‘voluntourism’. With this in mind, in India there are
additional provisions which may offer children some
protection from falling victim to sexual exploitation
of children in the context of travel and tourism.

As prescribed in the POCSO rules, “any institution
housing children or coming in regular contact

with children including schools, créches, sports
academies or any other facility for children must
ensure a police verification and background check
on periodic basis, of every staff, teaching or non-
teaching, regular or contractual, or any other person
being an employee of such Institution coming in
contact with the child”.2%2 This provision could

also be used to regulate the use of international
volunteers (‘volun-tourism’) in children’s care
centres and in activities with direct child contact.
Additionally, in 2018 a National Database on Sexual
Offenders was launched by the Ministry of Home
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Affairs, containing a range of personal details for
criminal offenders, including SEC crimes. 253 Lastly,
eVisa application rules passed in 2018 require
applicants to provide details about their involvement
in child abuse, cyber-crime, and human trafficking?®*
thereby partially regulating the entry/exit of sex
offenders in India.

Regarding individual states, Goa is considered a
location where offences of sexual exploitation

of children in the context of travel and tourism
occur (as mentioned in section 2.4). Therefore,

it is noteworthy that the Goa Children’s Act is

the only piece of legislation in the country that
explicitly holds the private sector liable for sexual
exploitation of children. The Act explicitly outlines
the criminalisation of hotel managers and owners
in cases involving sexual exploitation of children in
their establishments and obligates them to ensure
the safety of children staying in their premises from
sexual abuse.?®® However, whilst this is an example
of good practice, it only applies to the state of Goa.
Although Goa is a hotspot for such crimes, that
does not mean that they occur exclusively within
this state and such provisions should therefore be
adopted and applied at a national level.

Under the Prohibition of Child Marriage Act child
marriages are illegal, with the Act defining male
children as anyone under 21 and female children as
under 18.2%¢ Therefore, the legal age of marriage is
set at 18 for girls and 21 for boys. Although it should
be noted that it is always preferable that boys and
girls are treated equally and without distinction, it
can still be counted as positive that no child under
18 is allowed to marry legally within India. This
prohibition of child marriages takes precedence over

the various different religious laws that operate in
the country. This is evidenced by the decision of the
Supreme Court in Independent Thought v. Union of
India in which the court held that the provisions of
the Prohibition of Child Marriage Act would prevail
over the personal laws such as the Hindu Marriage
Act, Muslim Marriages and Divorce Act as far as
children are concerned.?®’

The Prohibition of Child Marriage Act also
criminalises anyone who performs, conducts, directs
or abets any child marriage.?®® Further, any parent
or guardian who permits their child to marry will
also be punished.?®Unfortunately, whilst the Act
criminalises those who marry a child, it applies only
to adult males.?”® As discussed in Section 2.5, child,
early and forced marriage is an issue that can affect
all children and thus gendered provisions that only
protect girls are a wholly insufficient legislative
response.

Generally, a child marriage is voidable?’! at the
option of the persons who were children when the
marriage took place.?’? However, in certain cases,
the marriage is invalid, such as when the marriage
takes place through fraud, deception, coercion,?’?
enticement?* or where the child “is sold for the
purpose of marriage; and made to go through a form
of marriage or if the minor is married after which
the minor is sold or trafficked or used for immoral
purposes”.?”®

Although the practice of dowry is prohibited under
the Dowry Prohibition Act, 1961,%¢ it is still practiced
— as detailed in section 2.5.%”7 Deeply entrenched
social norms, poor reporting of crimes, and low
prosecution under the Dowry Prohibition Act results
in the poor implementation of the Act.?’

26.
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The Indian Penal Code establishes extraterritorial
jurisdiction. Whilst not specific to SEC crimes, the
Penal Code states “any person liable by any Indian
Law, to be tried for an offence committed beyond
India shall be dealt with according to the provisions
of this code for any act committed beyond (India) in
the same manner as if such act had been committed
within.”?”® In addition, it prescribes that ““the
provisions of this code apply also to any offence
committed by any citizen of India in any place
without and beyond India.” °Therefore, active
extraterritorial jurisdiction is established, meaning
that India can prosecute illegal conduct (including
SEC crimes) by its own citizens that has been carried
out abroad. However, the Penal Code does not

go further so as to apply passive extraterritorial
jurisdiction. This means that the Penal Code will

not punish those offences committed by foreign
nationals abroad against a victim who is an Indian
national. Furthermore, the Committee on the Rights
of the Child noted in its most recent concluding
observations on India that the extraterritorial
jurisdiction is subject to the principle of double
criminality, which means that the act needs to be
an offence in both India and the country where it
was committed for the offender to be prosecuted
under extraterritorial jurisdiction.?®* Given that this
is not explicitly stated in the legislation it is unclear
whether it applies to crimes under all Acts or if there
is @ minimum sentence requirement. This double
criminality requirement may act as an obstacle in
prosecuting SEC offenders who have committed
crimes abroad.?®?
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In regard to crimes relating to child sexual abuse
material, the Information Technology Act establishes
that it will apply to offences committed outside India
by any person.?® Therefore, it would appear that for
crimes under this Act the extraterritorial jurisdiction
goes further so as to cover universal jurisdiction,
meaning that crimes prescribed within may be
punishable even when committed abroad and where
neither the offender nor victim are from India.

The Extradition Act provides that extradition
offences are those which are either provided for

in an extradition treaty or punishable with at least
one-year imprisonment under the Indian laws or

of a foreign state.?* Again, the principle of double
criminality is applicable here and so offences must
be illegal in both India and the requesting state in
order to be deemed extraditable. Whilst all SEC
offences currently penalised in India carry more
than the minimum of one-year imprisonment, issues
could arise when a requesting state has more lenient
sentencing for SEC crimes. Lastly, the Extradition Act
allows the government to treat any Convention as
the legal basis for extradition in the absence of any
extradition treaty with any foreign state, in respect
of the offences specified in that Convention.?®
Therefore, in the absence of any treaty, India could
use the OPSC as the legal basis for extradition of SEC
offences.
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COORDINATION AND
COOPERATION

Over time, the Indian Government has adopted
specific measures to combat the sexual exploitation
of children. In 2005, through the Commissions for
Protection of Child Rights Act, two important human
rights independent institutions were created: the
National Commission for Protection of Child Rights
and the State Commissions for Protecting of Child
Rights.?® Both institutions have the duty to analyse
safeguards of children and investigate complaints
of violation of child rights by states, individuals or
entities.??” In addition, both commissions have to
monitor custodial institutions for children, analysing
which factors could impact on children’s rights

and control the compliance of national laws with
the UN Convention on the Rights of the Child.?®®
Examples of practical actions related to SEC that
have been carried out by the National Commission
include producing a series of recommendations

on how to prevent child trafficking post COVID-19
lockdowns and publishing research relating to child
marriage.?®® Collaboration with these commissions
is deemed paramount by local civil society when
engaging the central/state government for advocacy
purposes on the said issue.?®® An example is the
current work conducted by EQUATIONS, one of

the four ECPAT members in India, working with the
National Commission in order to advocate for a
policy that focuses on children in travel and tourism
destinations.?**

In 2009, the Ministry of Women and
Children Development established a national
platform called the Integrated Child Protection

Scheme to create a strong system for protecting
vulnerable children including those who are victims
of sexual exploitation.?®? At state and district level
the Integrated Child Protection Scheme established
the state Child Protection Societies and District Child
Protection Units which have the duty to implement
child protection activities and policies.?** The
Integrated Child Protection Scheme also established
in every Indian district a Child Welfare

Committee (as discussed further in section 4.3)
which has the duty to protect children by reviewing
their cases and placing them in foster care.?®*
Anecdotal evidence suggests that the Integrated
Child Protection Scheme and its institutions

are important mechanisms for child protection
generally and for dealing with sexual exploitation
specifically.?®® These institutions engage directly
with civil society organisations in order to assess
issues on the ground and help to formulate policy
response.?®

In 2013, the National Child Protection Policy was
approved.?” According to this national policy, which
must be respected by both state and national
government, strong and active cooperation and
coordination between the different governance
levels is essential, as is access to adequate resources
and training of all those who work for and with
children.?®® However, after the Muzaffarpur shelter
abuse case (as mentioned in section 2.4), in 2018,
the Ministry of Women and Child Development
drafted a new national policy which should be
applied to organisations and the private sector.?®
The policy drafted in 2018 foresaw a code of
conduct based on “zero tolerance of child abuse and
exploitation” and the nomination of a staff member
for every organisation or member in charge of
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monitoring the application of the new procedures
for protecting children and in charge of reporting
any abuse to Childline 1098.3%° However, despite the
draft policy being released in 2018, it remains a draft
and it has not received final approval or yet been
implemented.’®! This means that to date, the only
policy still in place is the one adopted in 2013.

In 2016, the Ministry of Women and Child
Development adopted the National Plan of Action
for Children, with a specific area on child protection
which aimed to create a child-friendly environment
for reducing children’s vulnerabilities and for keeping
them safe in all places.®*? The plan focused on the
creation of adequate infrastructures, rehabilitation
and restoration of victims of trafficking and child
sexual abuse and on professional and expert help
services for victims and offenders.3* In regard to
sexual exploitation of children, the Plan contains
some preventive and awareness raising measures
the government of India should take for all forms

of child abuse, child marriage, and online sexual
exploitation.?®* However, the National Plan of

Action for Children does not include initiatives

or strategies on SECTT, considering it only as an
emerging problem which needs more research.3%
Further, the Plan is completely silent on the issue of
the exploitation of children in prostitution.?® For the
success of the strategies set by the Plan, effective
monitoring and evaluation systems are required and,
for this reason, each programme for children under
various Ministries has its own monitoring system.3"
However, despite the Plan providing an evaluation
system, the lack of monitoring reports that are
publicly available makes it impossible to assess the
efficacy of the plan as of September 2021.3% The
impact of the Plan on the sexual exploitation of
children issue is therefore unknown.

It’s been noted that the plan has no strategy
for stronger coordination with law enforcement
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agencies and for support by relevant ministries.
Further, it does not foresee adequate course-
correction in strategies of law enforcement and
falls short in the creation of a secure environment
for children.?® Moreover, the plan is also silent on
prevention of sexual exploitation of children.3°

In India, civil society organisations also play an
important role in fighting sexual exploitation of
children and its manifestations. For example, one
of the key components identified in the Integrated
Children Protection Scheme was collaboration

with civil society.3!! One of ECPAT’s members in

the country, EQUATIONS, is working with police
officers in Madhya Pradesh, by undertaking surveys,
data and information collection for mapping high
levels of vulnerability along with associated risks
for children.?’2 However, many other civil society
organisations’ initiatives are focused on specific
manifestations of child sexual exploitation such

as trafficking, sexual exploitation of children in
travel and tourism and online sexual exploitation.
For instance, the organisation SANLAAP, another
member of the ECPAT network active in West
Bengal, runs a shelter for girl victims of sexual
exploitation, the Sneha house, and 14 drop-in-
centres with volunteers who help children providing
them education, health services, and an opportunity
to develop skills and creative faculties.?

PREVENTION MEASURES,
AWARENESS-RAISING AND
EDUCATION

Despite India having legislation, national and
regional mechanisms, bodies and institutions
for fighting sexual exploitation of children, and
recommendations from the 2014 concluding
observations of the CRC Committee in the

86-105.
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framework of India’s review process,** the
country has implemented prevention programmes
and awareness raising campaigns only on specific
manifestations of SEC whilst others have not
received necessary attention.

As examples of such awareness campaigns, in 2010,
the Indian Government started the SABLA project
which aimed to empower young girls between

11 and 18 years old by providing education and
enhancing their knowledge of their rights and

of laws which could protect them, such as the
Prohibition of Child Marriage Act.3!® In a 2019 report
evaluating good practices under the SABLA project
written by the International Center for Research

on Women, the creation of “safe spaces” by CINI,

an ECPAT member in the country, was shared as an
example of good practice.?!® These physical spaces
were characterised also by solidarity and collective
strength of girls coming together and helped girls
build a non-judgmental peer network.3'” In 2019, the
last year of the SABLA scheme implementation, the
project was extended to all districts of the country.38

In 2016, the Government of India also launched a
national project on trafficking called the Ujjawala
project.3? Implemented then by the Social Welfare
or Women and Child Welfare Department of State
Government, Women'’s Development Corporations,
Women'’s Development Centres, private and
voluntary organisations, the Ujjawala project aims
to prevent trafficking through local community
awareness raising and to facilitate rehabilitation
and re-integration of victims.3*® The project is still
ongoing and the budget for the project is updated
every year.3?! However, as with the National Plan

of Action for Children, the government has not
released monitoring data so it is difficult to assess
success.

The National Commission for the Rights of the Child
in 2017 launched guidelines on digital safety for
children, caregivers and teachers.?? These guidelines
identify a number of risks linked to the online sexual
exploitation of children such as online grooming

or engaging in activities related to CSAM.3?* The
National Commission for the Rights of the Child also
promoted a series of videos for raising awareness
among children on sexual abuse and on how to
report it. The videos also aimed at helping parents
and teachers in understanding early warning signs
of sexual abuse.3* Despite these activities, the
Parliament of India, in a 2020 report, recommended
to carry on more programmes and campaigns for
increasing children’s and caregivers’ awareness on
online safety of children.3?

It is important to mention that central and state
governments may also run their own awareness
raising campaigns on issues, including related to
sexual exploitation of children.3? At a state level,
only a few programmes were identified that focused
on broader topics which may have touched on SEC.
For example, in 2021 the State Child’s Commission
of Jaipur launched an awareness campaign on
children’s rights.3?’

In raising awareness on sexual exploitation of
children the role of civil society is essential.3%®

These organisations often collaborate with the
government, including applying for public funding.3*
It is important to underline that not all non-
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governmental organisations who collaborate with
the Indian government receive financial help.3*°
Examples of campaigns that addressed issues related
to SEC include ActionAid’s 2019 campaign “No to
child marriage, yes to school”.>** The campaign

has so far reached almost 2000 schools across 13
districts in Bihar and Odisha and been extended to
districts in Rajasthan, Tamil Nadu and West Bengal.33?
ActionAid India reported that 207,081 children were
reached through this campaign between October
and November 2019.33% In addition, they reported
that as of August 2020, 1,350 child marriages have
been postponed or stopped in the five states in
which the campaign was run.?**

Other examples include the Kailash Satyarthi
Children’s Foundation, which in 2020 launched a
survivor-led campaign for raising awareness on
trafficking of children and on the laws to combat it
amidst the COVID-19 pandemic,** and the ‘Missing’
awareness campaign aims to sensitise the rural

and urban population of girls who are trafficked for
sexual exploitation through interactive classroom
awareness sessions in order to engage young
students.33®

With regards to OCSE, The Tulir-Centre for the
Prevention and Healing of Child Sexual Abuse
extended its engagement in raising public awareness
in person to the online space.?*” Also, the Cyber
Peace Foundation created a programme for the
protection of children, the ‘E-Raksha Seminars’
projects, to raise children’s awareness of the risks
and threats of Internet and social media; and the
‘|-Safe Project’ to sensitise them on cyber-abuse,
cyber-harassment and cyber-extremism.338
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CHILD PROTECTION,
ACCESS TO JUSTICE AND
RIGHT TO REMEDIES

Chapter V of the POCSO Act lays out the procedure
for reporting instances of child sexual exploitation
and abuse. All persons have a mandatory duty to
report offences committed under the POCSO Act.3*
The POCSO 2019 Amendment Act and POSCO

Rules 2020 have added mandatory reporting duties
for private citizens and professionals specifically

in relation to CSAM-related offences under the
Act.?*34 personnel/professionals working in

the media, hotel, lodge, hospital, club, studio or
photographic facilities are mandated to report any
material or object “which is sexually exploitative of
the child (including pornographic, sexually-related
or making obscene representation of a child or
children) through the use of any medium” to the
Special Juvenile Police Unit, or the local police.
Failure to do this would result in imprisonment of up
to six months, with or without a fine.3*?> The Juvenile
Justice Act 2015 also imposes mandatory reporting
duties on private citizens, hospital staff and police
officers regarding abandoned or lost children.3*
They are required to either inform the Childline
Services, the nearest police station, a Child Welfare
Committee or the District Child Protection Unit
about the child or hand over the child to a childcare
institution registered under the Act within 24

hours of receiving the child.3** Failure to do so is an
offence.?® This duty could apply in the case of SEC
victims who are either rescued or have been able to
escape their offenders.3*
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In India, public prosecutors do not have to carry

out ex-officio investigations.3* Therefore, a criminal
case can only be initiated by a Magistrate based on
a complaint, a police report or information from

any other person, or based on their own knowledge
that such offence has been committed.**® However,
for cognizable offences®*, which also include

some offences under the POCSO Act**, police

can investigate and make arrests without a court
order.?*¥ Further, every complaint giving information
about a cognizable offence must be signed by the
informant and therefore, an anonymous complaint is
generally not permitted under Indian criminal law.3%2
However, an anonymous complaint can be made to
the Cyber Crime Reporting Portal. These complaints
are dealt with by respective state/union territories
police authorities based on information provided by
the complainant(s).33

Several initiatives have been set up to report
crimes committed against children. Crimes against
children can be reported through Childline 1098, a
free emergency helpline for children in need of aid
and assistance®* as mentioned in section 2.2. It is
managed through the Childline India Foundation,
the nodal agency of the Union Ministry of Women
and Child Development for implementing and
monitoring the Childline 1098 service over the
country.®> As of June 2021, Childline services
operates in over 598 cities and districts, now
covering 83% of India.**® In addition, in 2015-
2016, Childline Help Desks were set up at railway
stations as an institutional mechanism, with kiosks
and booths providing immediate attention to
unaccompanied children.?*” As of August 2021, 144
Child Help Desk were operating at railway stations
across India.?*®

IN THE PERIOD APRIL 2019-MARCH 2020

REGARDING ABUSE
AND VIOLENCE

34%

OF THESE CALLS
WERE ABOUT CHILD
MARRIAGE

1. 3% wemseon

In the period April 2019-March 2020, the helpline
received 75,298 calls regarding abuse and violence
which represents 22% of the total calls received by
Childline.?*® 34% of the calls regarding abuse and
violence were about child marriage, 28% about
physical abuse and 13% were regarding sexual
abuse.3 Within the category of sexual abuse,
‘pornography’ cases account for 2% of the cases
(176 cases) and ‘commercial sexual exploitation’
for 4% of the cases (333 cases).%! Similarly to
cases of CEFM as mentioned in section 2.5, the
helpline reported that for cases of sexual abuse,
offenders are often known by the children.?%2 Of the
9,605 calls for sexual abuse, 32% were committed
by neighbours, 12% were committed by family
members and 28% by friends, relatives, teachers,
institutional staff, hospital staff, police and step
parents.3® The remaining 28% were offenders
unknown to the child.?®* According to analysis of
the data, 87% of the victims of sexual abuse were
girls.3®> The interventions provided by the helpline
included referrals to local child welfare committees
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or requests to police to investigate.3® For the
remaining cases, Childline provided legal support,
filed first information reports,** liaised with bonded
labour vigilance committee, directly approached
magistrates or arranged medical tests.>®®

Children can also refer to the National Commission
for Protection of Children’s Rights for complaints

of violations of child rights.>*® The commission also
has the mandate to undertake investigations on its
own accord with no request from third parties.?”®
The Chairperson of the National Commission for
Protection of Children’s Rights shared that in 2019-
2020, due to increased outreach, the commission
recorded up to 30,000 complaints, including under
the Juvenile Justice Act, the POCSO Act, a six-fold
increase compared to the previous year. 3! Despite
this increase, the complaints mechanism is not being
used as much as the 1098 hotline, which is used the
most by children due to the process’ effectiveness.?”?

In order to protect children from offences included
under the POCSO Act, the Ministry of Women

and Child Development introduced the POSCO
e-Box, an online complaint management system

for reporting child sexual abuse against offenders
under the POSCO Act.?”*%’* This e-Box offers the
possibility for the user to register a complaint

by selecting the category of harassment and to
maintain the confidentiality of the complainant.

All the complaints filed by the user get assigned
automatically by the system to the respective Nodal
Officer.3”® The National Commission for Protection of
Child Rights shared that 356 complaints have been
received through the POCSO e-Box during the period
2018-June 2021.%"* However, when comparing these
figures to the number of calls the hotlines receives,
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it is clear that more awareness must be raised of the
e-Box mechanism.

The POCSO Act extensively discusses the various
measures for protecting the right of child victims
and takes into consideration the special needs

of a child at all stages of the investigation, the
prosecutorial and judicial processes. With regards to
the reporting of offences, the POCSO Act prescribes
the implementation of special physical infrastructure
in police stations in order to create a favourable
environment for the child.?”” Cases reported by

a child must be recorded by the Police Officer in
simple language so that the child understands

the content being recorded.’”® If the statement is
recorded in a language other than the one of the
child, a qualified translator must be provided.”
During procedures involving medical examination
or giving testimonies in court, procedures “shall be
conducted in the presence of the parents of the
child or any other person whom the child has trust
or confidence”.3® Further, the Act permits recording
of the statement through audio-video electronic
means and provides for confidentiality of the victim
during all of the above-mentioned process.381:382
The Act further requires that the child must not be
brought face to face with the accused during the
testimony to the police or the magistrate, or while
testifying in court. 383384

Structural modifications required under the POCSO
Act related to making child-sensitive infrastructures
are difficult to implement and the majority of the
special courts do not have child-friendly physical


https://www.humanrightsinitiative.org/publications/police/fir.pdf
https://ncpcr.gov.in/index1.php?lang=1&level=0&linkid=13&lid=28
https://www.thehindubusinessline.com/news/with-more-outreach-complaints-of-child-rights-violations-up-six-fold-ncpcr/article30516053.ece?__cf_chl_captcha_tk__=pmd_v8OgbVgtCI.6qVAt2A2bkFf_zMvJdsQumD2kvJmmn5c-1633445418-0-gqNtZGzNAyWjcnBszQil
https://www.indiafilings.com/learn/pocso-e-box/
https://ncpcr.gov.in/
https://www.indiafilings.com/learn/pocso-e-box/
https://pib.gov.in/PressReleasePage.aspx?PRID=1742816
https://www.indiacode.nic.in/bitstream/123456789/2079/1/201232.pdf
https://www.indiacode.nic.in/bitstream/123456789/2079/1/201232.pdf
https://www.scobserver.in/court-case/pocso
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infrastructure.®® As reported by a Chief Justice
during hearings about the implementation of

the POCSO Act in July 2019, usually only a mere
curtain separates the accused from the child when
the victim is questioned by the Special Public
Prosecutor.® |n fact, the POCSO Act does not
elaborate on structural modifications in order to
avoid exposure to the accused outside of the court
room.3¥” The US Trafficking in Persons Report 2021
emphasises that victims have refused to participate
in trials due to inadequate implementation of victim
protection measures.>®

The POCSO Act also prescribes the Central
Government to elaborate guidelines for the use of
persons including non-governmental organisations,
professionals and experts or persons trained

in and having knowledge of psychology, social
work, physical health, mental health and child
development to assist the child at the pre-trial
and trial stage.3®3% In this sense, the Ministry

of Women and Child Development released

the Model Guidelines under Section 39 of the
Protection of Children from Sexual Offences Act,
2012.%9! This document provides guidelines on
interviewing a child and on the way medical and
health professionals, as well as child development
experts, legal representatives and social workers
perform their work. Examples include the interview
setting, like incorporating elements, such as toys,
art material or other props in order to make the
room appear child friendly.>*> The document also
prescribes to find a private location (except if the
child refuses to separate from caregivers) that

appears to be the most neutral spot if the interview
is conducted in the child’s home and a room that

is simple and uncluttered as possible.3** However,
there is limited training to professionals working in
local courts and police stations.?*

The POCSO Act also prescribes that the government
should establish specials courts to handle trials of
offences registered under the POCSO Act in order to
provide speedy trial.>** The Act provides that child
testimony be recorded within a period of thirty
days of the special court taking cognizance of the
offence.?%3%7 |n addition, the special court shall
complete the trial, as far as possible within a period
of one year from the date of taking cognizance of
the offence.?*® Despite the legislative provisions on
the appointment of special courts, the poor disposal
in courts is of concern. The Supreme Court reported
that as of 12t July 2019, trial was completed in

only 900 of the 24,212 cases registered from 1° of
January to 30" June 2019.3%° The Supreme Court
reported that states lack the requisite infrastructure
for conducting trial proceedings in POCSO cases and
that basic facilities in the offices of magistrates and
presiding officers lead to delays in disposing child
rape cases under the POCSO Act.*® The special
courts can also hear cases relating to children

from offences under other acts and also for adults.
In fact, judges rarely handle only cases involving
children.*®%4%2|n general, judges are not specialised
in children’s rights cases and are dealing with several
criminal cases which makes it difficult for them to
dedicate their time to cases involving children.*®


https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://www.scobserver.in/court-case/pocso/hearing-25-july-2019
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://www.state.gov/reports/2021-trafficking-in-persons-report/india/
https://wcd.nic.in/sites/default/files/POCSO-ModelGuidelines.pdf
https://wcd.nic.in/sites/default/files/POCSO-ModelGuidelines.pdf
https://www.indiacode.nic.in/bitstream/123456789/2079/1/201232.pdf
https://wcd.nic.in/sites/default/files/POCSO-ModelGuidelines.pdf
https://wcd.nic.in/sites/default/files/POCSO-ModelGuidelines.pdf
https://www.indiacode.nic.in/bitstream/123456789/2079/1/201232.pdf
https://www.scobserver.in/court-case/pocso
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf
https://ccl.nls.ac.in/wp-content/uploads/2017/01/Implementation-of-the-POCSO-Act-2012-by-speical-courts-challenges-and-issues-1.pdf

The Supreme Court instituted a written petition

to issue guidelines and directions to improve the
speedy disposal of child abuse cases.*®* Following
hearings, the Supreme Court directed the central
government and all state government to play a
more proactive role in ensuring the completion

of trials within a year, including to release funds
for setting up special courts in each district of

the country with more than 100 cases under the
POCSO Act.*® It directed the central government
and all state government to play a more proactive
role in ensuring the completion of trials. In 2019,
the state government approved the continuation
of a scheme of 2019 for setting up 1,023 fast-track
special courts, including 389 exclusive POCSO
courts across India in order to enable expeditious
disposal of pending cases under the IPC and crimes
under the POCSO Act.*® However, a report of the
Parliamentary standing committee of Home Affairs
of 2021 reported that only 597 courts including 325
exclusive POCSO courts have been made operational
in 24 states/union territories.*"’

Despite the commitments enshrined in the law,
there are limitations observed in the implementation
processes. Capacity-building measures should be set
up in order to improve awareness and education of
professional working on sexual exploitation cases,
including on child sensitive measures.

Child victims of sexual exploitation are included
under “child in need of care and protection”
pursuant to Section 2(14) of the Juvenile Justice Act,
2015.%® Therefore, they are entitled to receive care
and protection as per the provisions of the Juvenile
Justice Act.*® The Juvenile Justice Act, 2015 provides
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procedures relating to the rehabilitation, adoption,
re-integration and restoration of children in need of
care and protection.*'® Accordingly, Section 29(1) of
this Act empowers state governments to constitute
child welfare committees and makes it their duty
to provide for the care, protection, rehabilitative
and other needs of “children in need of care

and protection”.*!! Child welfare committees are
required to prepare a child’s individual care plan to
meet his/her need for care, protection, appropriate
rehabilitation or restoration.*'? More specifically,
the committee is responsible for taking action for
rehabilitation of sexually abused children who are
reported as children in need of care and protection
to the committee by the police under the POCSO
Act, 2012.#*%* While the Act provides that states must
constitute one or more child welfare committees
for each district for dealing with children in need of
care and protection, civil society reported the lack
of child welfare committees in some districts as of
September 2021.44

Emphasis has also been placed on the safety and
protection of child victims and witnesses. Under
Section 39(3) of the Act, the children in need of
care and protection who are not placed in families
may be placed in a child care institution registered
under the Act.*® The Special Juvenile Police Unit

is authorised to commit a child victim to a place

of safety for care or protection.*® Similarly, the
Immoral Traffic Prevention Act (ITPA) allows

the magistrate to place a rescued child victim

of trafficking in any institution established or
recognised under the Indian legislation. **’
Institutions for children in need of care and
protection include children’s homes, open shelters,
observation homes, special homes, place of safety,
specialised adoption agencies and fit facilities.*®


https://www.scobserver.in/court-case/pocso/
https://scobserver-production.s3.amazonaws.com/uploads/case_document_resource/document_upload/391/POCSO_order.pdf
https://www.indiatoday.in/india/story/union-cabinet-fast-track-special-courts-pocso-cases-1836887-2021-08-04
https://rajyasabha.nic.in/rsnew/Committee_site/Committee_File/ReportFile/15/143/230_2021_3_12.pdf
https://rajyasabha.nic.in/rsnew/Committee_site/Committee_File/ReportFile/15/143/230_2021_3_12.pdf
http://cara.nic.in/PDF/JJ%20act%202015.pdf
https://indiankanoon.org/doc/113255681/
http://cara.nic.in/PDF/JJ%20act%202015.pdf
http://cara.nic.in/PDF/JJ%20act%202015.pdf
http://cara.nic.in/PDF/JJ%20act%202015.pdf
http://legislative.gov.in/sites/default/files/A1956-104.pdf
https://wcd.nic.in/sites/default/files/CIF%20Report%201_0_0.pdf
https://wcd.nic.in/sites/default/files/CIF%20Report%201_0_0.pdf

COUNTRY OVERVIEW

The primary objective of the institutions is the
restoration and protection of the childhood.**®

An audit report commended by the Ministry of
Women and Development on child care institutions
under the Juvenile Justice Act reported a total

of 9,589 homes in India.*?® The report further
mentions that the number of child care institutions/
homes run by non-governmental organisations

was significantly higher than those run by the
government.*?* Of the 9,589 child care institutions/
homes in India, 91% were run and established by
non-governmental organisations, supported or not
by the government.*?? As an example of a shelter run
by non-governmental organisations, Stop Trafficking
and Oppression of Children and Women, an ECPAT
member in India, operates a government approved
shelter in Delhi for child victims of trafficking.*?® In
2017, the STOP home provided safe care, protection
and rehabilitative services to a total of 52 girls.***

The Ministry of Women and Development provides
financial assistance to shelters through the Ujjawala
programme for women and child victims of sexual
exploitation and provides rehabilitation services

to facilitate their reintegration into society and to
facilitate the repatriation of cross border victims and
through the Swadhar Greh programme for women
in difficult circumstances.*?**?¢ According to the US
Trafficking in Persons Report 2021, 136 shelters
received funding by the government through the
Ujjawala programme and 417 shelters through the
Swadhar Greh.*” In addition, the Ministry of Women
and Development manages One-Stop Centres for
female victims of all crimes including trafficking for
sexual exploitation.*?®42° As of December 2020,

700 One-Stop Centres were operating in India, a
satisfactory increase compared to the 506 centres
established in 2019.%3° However, non-governmental
organisations have indicated that the centres were
not functioning effectively and were difficult to
access.®!

Concerns have also been raised about the oversight
of these institutions/homes.**? Child welfare
committees are supposed to monitor victim’s cases
and oversight of child care institutions/homes but
their efficacy differs between states and places.*3343*
In January 2019, the National Legal Service Authority
issued a report on the status of the juvenile justice
system undertaking a mapping and review of the
actual working of child care institutions/homes
across the country.®*> Despite existing legislative
provisions, the report mentions a lack of tailored
care and recovery plan individualised for each child
victim in child care institutions.**® Regarding the rate
of follow-up of children post restoration and release,
the report found that it is higher for children leaving
observation homes and children’s homes comparing
to children in other child care institutions.**” Also,
some states and united territories are developing
individual care plans but are not carrying out follow-
up of children post restoration and release from
places of safety.**®

In addition, media and reports highlight the fact that
the safety of children within child care institutions
has been called into question.*%4% According to an
audit commissioned by the National Commission for
the Protection of Child Rights’, of 9,500 child care
institutions for the reporting period 2018-2020, 40%

24.
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of the institutions didn’t have adequate measures to
prevent abuse of children.*** In February 2020, the
Ministry of Women and Child Development shared
that 49 complaints of sexual exploitation, torture
and violence against children have been reported in
child care institutions during the last four years.**?

Finally, the COVID-19 pandemic has exposed

the lacunae in the functioning of child care
institutions.*** Research identified the difficulties

to provide essential commodities such as medicine
and menstrual hygiene products, as well as the
logistical difficulties induced by the social distancing
mandates prohibiting the non-resident child care
institutions staff to limit or stop their activities.**

On April 3rd 2020, the Supreme Court of India
issued protective orders to state governments

for safeguarding children at care homes from the
COVID-19 pandemic.** Child welfare committees
have been asked to monitor cases by telephone for
children who have been sent back to their families.*®
In addition, juvenile justice boards and children’s
courts were asked to consider measures to prevent
children residing in various childcare institutions due
to risks of harm arising from COVID-19.%4’

The Indian legislation has explicit provisions for child
victims of crime to access financial compensation.
However, these provisions are not exclusive to SEC
and apply to sexual and other crimes in general.

The special courts established under the POCSO Act
are authorised to award compensation to the child
victims.**® The compensation may be awarded
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for any physical or mental trauma suffered by

them or for their immediate rehabilitation.**® More
specifically, for the offence of penetrative sexual
assault under Section 3 and 4 of the POCSO Act, the
courts are permitted to impose a just and reasonable
fine which is to be paid by the offender to the child
victim to meet their medical and rehabilitative
needs.*° In addition, Rule 9 of the POCSO Rules,
2020, permits the special courts to pass an order for
interim compensation to meet the immediate needs
of the child for relief or rehabilitation at any stage
after registration of the First Information Report.*!
The POCSO Rules state that the compensation
awarded by the special court should be paid by the
state governments from the Victims Compensation
Fund or other scheme or fund established by it

for compensating and rehabilitating victims under
section 357A of the Code of Criminal Procedure,
and if no funds exist, by the state Government
itself.**? It must be noted that Section 357 and

357A of the Code of Criminal Procedure provide for
compensation to all victims of crimes.*3 Pursuant to
Section 357A of the Code of Criminal Procedure, the
Government of India has also set up a Central Victim
Compensation Fund in 2015 with an initial fund of 2
billion Indian Rupees** for the victims of rape, acid
attacks, human trafficking, disabilities and burns
affected on them.**> Many states and union
territories’ governments have also started

their own victim compensation schemes

prescribing compensation to victims of different
types of crime.**® The Government of India

provided guidelines on the minimum amount

of compensation for injuries states and united
territories have to disburse, including compensation

65.

Rule 9.

Section 357-357A.
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to the victims of sexual offences.*” Regarding
physical abuse of a minor, compensation must equal
a minimum amount of 200,000 Indian Rupees (SUSD
2,690 as of November 2021) for rehabilitation of
victim of human trafficking, 100,000 Indian Rupees
(SUSD 1,345 as of November 2021) and for sexual
assault (excluding rape), 50,000 Indian Rupees
(SUSD 680 as of November 2021).%%8 If the victims
are less than 14 years old, the amount of the
compensation must be doubled.*° In addition, the

Compensation Scheme for Women Victims/Survivors

of Sexual Assault has been set up, upgrading the
compensation amounts for women and girl victims
of sexual assault.*®® However, the efficacy of these
schemes is doubtful. Research reported that there is

a significant discrepancy between the amount
allocated in the fund and the funds used.*!
Additionally, a 2019 study highlighted the issues
faced by child victims of rape and their families
that affected their rehabilitation and social
reintegration.*®2 The study interviewed 100 child
victims which included 94 girls and 6 boys.*% The
study found that out of the 100 children, only 15
children had received compensation, all of whom
were girls.*®* The study concluded that the benefits
of the compensation scheme have not reached
all child victims due to low levels of awareness
and the compensation amount is inadequate for
rehabilitation of affected children.*¢>


https://www.mha.gov.in/sites/default/files/CVCF_revised_27072017_0.PDF
https://www.mha.gov.in/sites/default/files/CVCF_revised_27072017_0.PDF
https://nalsa.gov.in/services/victim-compensation/nalsa-s-compensation-scheme-for-women-victims-survivors-of-sexual-assault-other-crimes---2018
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https://www.sanjogindia.org/wp-content/uploads/2020/06/National-Study-Report_Compensate-Victims-of-Human-Trafficking-in-India-1.pdf
http://www.delhiplanning.nic.in/sites/default/files/RAPE-VICTIM.pdf

Within the National Plan of Action for Children 2016
there is the intention of increasing the participation
of children in government responses to matters that

concern them.*® Although the government identifies

child participation as an aim in the National Plan of
Action for Children, it doesn’t actually run directly
the programmes which foresee participation

of children itself but it is left to civil society to
implement.*’ Though it has been reported

that in recent years Integrated Child Protection
Scheme officers have dealt with some children
directly by going to villages and engaging in direct
consultations, the majority of child participation
initiatives are still carried out by civil society.*®®

There are few initiatives directly engaging children
that are specifically related to SEC. One example
of an initiative that does engage children would
be the Mukti Caravan Initiative, organised by the
Kailash Satyarthi Children’s Foundation, which,

as explained in section 4.2, is a campaign led by
survivors of child trafficking, for raising awareness
on this type of child sexual exploitation, since
1997.%° Even if consultations specifically related to
SEC are rare, issues related to sexual exploitation
are sometimes incorporated into consultations.
For instance, “It’s Time to Talk! — Children’s Views
on Children’s Work”, carried out by child focused
agencies Kindernothilfe and Terre Des Hommes
explored child labour.#”°
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From our research, it is possible to deduce that even
if child participation is one of the principal points
of the Indian National Plan of Action for Children,
they are not directly involved in actions, initiatives
or projects run by government relevant to combat
sexual exploitation and they are not consulted
during the creation of legislation to protect them.
At a regional and local level, instead, children

are involved in projects for raising awareness on
their rights, but still there are only few initiatives
involving them on specific manifestations of

SEC and no initiatives involving children directly
addressing sexual exploitation have been identified.
Including children in decision-making processes

will strengthen the efficacy of measures for fighting
sexual exploitation of children.


https://wcd.nic.in/sites/default/files/National%20Plan%20of%20Action%202016.pdf
https://satyarthi.org.in/mukti-caravan-launched-in-bihar-to-combat-child-trafficking-and-child-labour-during-covid-19-pandemic/
https://satyarthi.org.in/mukti-caravan-launched-in-bihar-to-combat-child-trafficking-and-child-labour-during-covid-19-pandemic/
https://www.time-to-talk.info/en/about/campaign/
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< Amend all gendered provisions to cover children of 2 Enact the recent Trafficking in Persons (Prevention,
all genders, such as Article 366A of the Penal Code Care and Rehabilitation) Bill and ensure all
to cover procuration of all children and Article 375 provisions related to the trafficking of children
of the Penal Code to criminalise the rape of both take precedence over the trafficking offences
boys and girls. contained under the Penal Code.

2 Amend the definition of child sexual abuse 2 Enact provisions that criminalise the organisation
materials given under the Protection of Children of travel arrangements or transportations that are
from Sexual Offences Act to include “any explicitly or implicitly meant to create or facilitate
representation” of child sexual abuse materials opportunities to engage (involve) children in
and “depictions of sexual parts of a child for sexual activities.
primarily sexual purposes” to be in full compliance < Modify the Prohibition of Child Marriage Act to
with international standards. criminalise all adults who marry a child, not only
Enact legislation that explicitly criminalises the live adult males.
streaming of child sexual abuse. 2 Remove the double criminality requirement for
Amend the legislation to specifically exclude a both extraterritorial jurisdiction and extradition for
child’s criminal liability for sharing child sexual sexual exploitation of children offences.
abuse materials especially when compelled to do
so in an abusive situation.

< Approve the updated National Policy on Children, 2 Implement preventive and awareness raising
and implement and monitor the following key measures and national campaigns on all forms
measures. of child abuse, child marriage, and online sexual

< Ensure the nomination, within any organisations, exploitation.
of a member who will have to monitor the < Include initiatives, campaigns and programmes
application of the new procedures for protecting against sexual exploitation of children in travel
children foreseen by the new National Policy on and tourism, and sexual exploitation of children in
Children. prostitution.

< Create adequate infrastructures, rehabilitation and < Develop specific prevention measures on

restoration programmes for victims of trafficking
and child sexual abuse.

< Provide professional and expert help services for
victims and offenders.

trafficking based on characteristics and trends of
the source and destination country.
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Ensure that all relevant authorities involved are
provided with the necessary training to facilitate
child-sensitive justice.

Establish child-friendly infrastructure. Establish a
‘best practice’ registry of implementation tools.
This could include capacity-building reassessment
plans, infrastructures projects with regards to the
court settings, costs of the project.

Ensure that additional special courts are
established at the sub divisional level and that
special courts deal exclusively with POCSO cases.
Provide the necessary funding to registered child
care institutions/homes and close unregistered
institutions.

Ensure that all states and union territories are

in full compliance on developing and updating
individual care plans.

Make access to compensation and information
on procedures to seek it accessible to children
by increasing awareness around compensation
seeking mechanisms.

Ensure that all cases of child sexual exploitation
have been heard in court a maximum of within a
year from when the offence took place and ensure
all courts are positioned to achieve this.

=

Involve children within actions, programs,
initiatives directly related to sexual exploitation
specifically.

Engage children, including child victims in the
drafting and implementation process of various
national action plans that contain measures
relating to the sexual exploitation of children.

Fund and conduct research on sexual exploitation
in travel and tourism as the Indian tourism
industry rebounds after the COVID-19 pandemic.
Fund and conduct research on specific
manifestations of online child sexual exploitation
such as grooming and live streaming of child
sexual abuse.

Increase education about the risks of sexual
exploitation for vulnerable groups in India,
including low caste and tribal communities.
Conduct research on issues regarding the
discrepancy between funds of states and union
territories schemes and the lack of compensation.
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Child early and forced marriage

Child in need Institute

Convention on the Rights of the Child

Child sexual abuse material

Immoral Traffic Prevention Act

Protection of Children from Sexual Offences Act

South Asia End Violence Against Children

Sexual exploitation of children

Sexual exploitation of children in travel and tourism
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